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ENGINEERING, PROCUREMENT AND CONSTRUCTION SERVICES AGREEMENT


THIS ENGINEERING, PROCUREMENT AND CONSTRUCTION SERVICES AGREEMENT (this “Contract”), dated as of February __, 2010 (the “Effective Date”), between DERWICK ASSOCIATES S.A., a company organized under the laws of Panama (“Contractor”) and PROENERGY SERVICES INTERNATIONAL, INC., a company organized under the laws of the United States of America (“Subcontractor”).


RECITALS:


WHEREAS, Corporacion Venezolana de Guayana (CVG)(“Owner”) is a Venezuelan state owned company which owns an existing steel mill complex located in Pto. Ordaz, Venezuela, and known as the Sidor Plant (“Sidor Plant”);


WHEREAS, Contractor intends to enter into an EPC contract with Owner to design, engineer, procure and construct a nominal 250MW dual fuel power generation facilities adjacent to the R5 and R6 Substations at the Sidor Plant utilizing the Owner supplied, pre-owned combustion turbo generator sets consisting of one (1) GE 7EA unit and one (1) GE 7FA unit (Plant “B”)(the “Facility”);


WHEREAS, Subcontractor has the financial, technical and operational capabilities to perform certain services in connection with the design, engineering, procurement and construction of the Facility;


WHEREAS, Contractor desires to have Subcontractor provide certain engineering, procurement, construction, commissioning, start-up and testing services in connection with the building, commissioning and startup of the Facility (the “Work” as further defined hereinbelow); and

NOW, THEREFORE, taking into account the above considerations, Contractor and Subcontractor agree as follows: 


ARTICLE 1 
DEFINITIONS AND CONSTRUCTION


1.1. Definitions.


Terms appearing herein with their first letter capitalized and without other definition shall have the meanings specified in this Section 1.1, unless the context requires otherwise.


“Affiliate” means, with respect to any Person, any other Person that (a) owns or controls, directly or indirectly, the first Person, (b) is owned or controlled by the first Person, or (c) is under common ownership or control with the first Person, where “own” means ownership of fifty percent (50%) or more of the equity interests or rights to distributions on account of equity of the Person and “control” means the power to direct the management or policies of the Person, whether through the ownership of voting securities, by contract, or otherwise.


“Business Day” means any day other than a Saturday, a Sunday, or a holiday on which banks in Caracas, Venezuela are authorized or required by law to be closed.


“Change” means any change in the Scope of Work, Contract Price, Schedule, and any other addition, alteration, deletion or modification of the Work pursuant to this Contract.

“Change In Law” means the occurrence of any of the following events after the Notice to Proceed Effective Date:  (a) repeal, amendment, modification, supplementation or replacement of any existing Governmental Authorization or Law affecting the Work, Contractor or Subcontractor or any of their Affiliates or Suppliers in relation to the Work, (b) promulgation or enactment of any new Governmental Authorization or Law affecting the Work, Contractor, Subcontractor or any of their Affiliates or Suppliers in relation to the Work, (c) cancellation or non-renewal or a change in the conditions applicable to any Governmental Authorization, (d) commencement of the effectiveness of any Law affecting the Work, Contractor, Subcontractor or any of their Affiliates or Suppliers in relation to the Work or imposition of a requirement for a Governmental Authorization that has not yet entered into effect or is not required at the Notice To Proceed Effective Date, (e) change in the manner in which a Law or Governmental Authorization is enforced, applied or interpreted with respect to the Work, Contractor, Subcontractor or any of their Affiliates or Suppliers in relation to the Work, or in the enforcement, application or interpretation thereof, (f) after the date of grant of any of the Governmental Authorizations a change in the terms and conditions attaching to any such Governmental Authorization or the attachment of any new terms or conditions to such Governmental Authorization or any renewal thereof, or (g) any of the Governmental Authorizations not being granted on a timely basis on application therefore having been duly made.

“Change In Taxes” means the occurrence of any of the following after the Notice To Proceed Effective Date that relates to Contractor Applicable Taxes other than corporate income taxes:  (a) the repeal, amendment, modification, supplementation or replacement of any existing Law, (b) the promulgation or enactment of any new Law, (c) commencement of the effectiveness of any Law; (d) the change in the manner in which any Law is enforced, applied or interpreted, or (e) a change in rate or amount of Taxes.


“Change Order” means an instrument effecting a Change that is requested by Owner or Contractor and (a) agreed between and executed by Contractor and Subcontractor pursuant to Article 6 or (b) issued pursuant to the resolution of a dispute in accordance with Article 18, in each case setting forth the details of any Change or Changes effected by such instrument.


“Change Order Request” means a notice from the Contractor to the Subcontractor issued pursuant to Section 6.2.1 or a notice from the Subcontractor to the Contractor issued pursuant to Section 6.3.1, in each case setting forth the details of the Change or Changes requested.


“Confidential Information” has the meaning set forth in Section 19.3.


 “Contract” means this Engineering, Procurement and Construction Services Agreement, including all exhibits, attachments, and schedules hereto, as amended, modified or supplemented from time to time in accordance with its terms.


“Contractor” means Derwick Associates S.A.


“Contractor Delay” means any delay occasioned solely by Contractor in performing its obligations set out in Article 4 and elsewhere in this Contract other than a suspension of such obligation in accordance with Article 16 (Force Majeure) or pursuant to Owner’s instruction. 

 “Contractor Indemnitees” means Contractor, Owner and their Affiliates, and each of their successors, assigns, officers, directors, employees and agents.


“Contract Price” has the meaning set forth in Section 7.1.


“Contractor’s Representative” means the person designated by Contractor in writing to Subcontractor.


“Day” or “day” means a calendar day and shall include Saturdays, Sundays and holidays.


“Default Rate” means the Prime Rate as in effect from time to time plus five percent (5%).  

“Effective Date” is the date above specified in the Recitals of this Contract.


“CVG Equipment” means all machinery, equipment, computer hardware and software, apparatus, materials, balance of plant equipment, and things of all kinds to be provided by Owner and that are to be incorporated into the Facility or to form a part of the Work to be delivered to Contractor including but not limited to the Gas Turbine Equipment, and as further described in Article 4 and Exhibit A.

“Facility” means the power generation plant and related facilities described in the Recitals above and as further described in Exhibit A including all equipment, materials and services furnished under this Contract.


“Final Completion” has the meaning set forth in Section 10.2.


“Final Completion Certificate” has the meaning set forth in Section 10.3.


“Force Majeure” has the meaning set forth in Section 16.1.


“Gas Turbine Equipment” means the one (1) GE 7EA and one (1) GE 7FA pre-owned, simple-cycle combustion turbine generators supplied by Owner as part of the CVG Equipment. 


“Good Industry Practice” or “GIP” means the exercise of that degree of skill, diligence and prudence that would reasonably and ordinarily be expected from a skilled and experienced contractor applying the standards generally adopted by contractors for the construction of independent (non‑utility) power generation facilities of a type, location, condition and scale similar to the Facility and the Equipment, and taking into account the fast-track nature of the Schedule, unless the result of such exercise would violate any applicable Law.


“Governmental Authority” means all authorities of any nation, province, state, city, municipality, local government and any subdivision thereof, whether of an executive, legislative, judicial, administrative, military or police nature and any other Person under the direct or indirect control of any of the foregoing, including any court, tribunal, department, instrumentality, agency, board or commission and officials of any of the foregoing.


“Governmental Authorizations” means all permits, consents, decisions, licenses, clearances, approvals, no-action or no-objection certificates, certificates, confirmations or exemptions from, and all applications, notices and other filings with any Governmental Authority that are necessary for the design, engineering, procurement, construction, start-up, commissioning, testing, financing, ownership and operation of the Facility, including the performance of the Work.


“Hazardous Substances” means any substance or material regulated or governed by any Governmental Authority having jurisdiction as, or any substance, emission or material now or hereafter deemed by any Governmental Authority having jurisdiction to be, a “regulated substance”, “hazardous substance”, “toxic substance”, “pesticide”, “hazardous waste”, or any similar classification, including by reason of deleterious properties, ignitability, corrosivity, reactivity, carcinogenicity or reproductive toxicity.


“ICC” has the meaning set forth in Section 18.2.


“Indemnitee” has the meaning set forth in Section 17.4.


“Indemnitor” has the meaning set forth in Section 17.4.


“Law” means any constitution, charter, act, statute, law, ordinance, code, rule, regulation, order, treaty, decree, announcement or published practice or any interpretation thereof, or other action of any Governmental Authority, or specified standards or objective criteria contained in any applicable Governmental Authorization, or any decree, judgment or order of a court, or any engineering, construction, safety or electrical generation code applicable to the Work, the Facility or any part of either of them.


“Mechanical Completion” means the physical completion, except for Punchlist Items, of the Work so that the CVG Equipment and Subcontractor Equipment and related operating systems are ready for initial operation, adjustment and testing, in all such cases as may be necessary to permit the Facility to be started up, operated, adjusted and tested safely and without damage to the Facility, the CVG Equipment, the Subcontractor Equipment or any other property and without injury to any person.


“Minimum Performance Guaranty” has the meaning set forth in Section 12.3.


“Month” or “month” means a calendar month (in accordance with the Gregorian calendar).


“Notice To Proceed” has the meaning set forth in Section 5.1.1.


“Notice To Proceed Effective Date” means the date upon which all conditions to the effectiveness of the Notice To Proceed have been satisfied or waived in accordance with Section 5.1.1.


“Operator” means Owner or its appointed designee.


“Out of Scope Work” has the meaning set forth in Section 3.14.


“Owner” means Corporacion Venezolana de Guayana (CVG). 


“Party” means Contractor or Subcontractor.


“Parties” means Contractor and Subcontractor.


“Performance Guaranty” shall have the meaning set fort in Section 12.3.


“Person” means any natural person, corporation, company, partnership (general or limited), limited liability company, business trust, or other entity or association.


 “Prime Rate” means, at the time any determination thereof is to be made, the fluctuating rate per annum announced from time to time by Citibank N.A., New York and any successor thereto as its “prime rate” (or, if otherwise denominated, such bank’s reference rate for interest rate calculations on general commercial loans), which rate is not necessarily the lowest or best rate which such bank may at any time and from time to time charge any of its customers.  If such bank ceases to announce such a rate, then “Prime Rate” shall mean, at the time any determination thereof is to be made, the fluctuating per annum rate of interest then most recently reported in the Wall Street Journal as the “Prime Rate” (the base rate on corporate loans at large U.S. money center commercial banks) and if reported as a range, the interest rate shall be the mid-point of the range.


“Punchlist” has the meaning set forth in Section 10.4.1.


“Punchlist Item” means any uncompleted part of the Work that (considered individually or in the aggregate of all Punchlist Items) does not and will not adversely affect the performance of the Facility or the ability of Operator to operate the Facility safely and in the ordinary course of business in accordance with GIP.


“Punchlist Withholding” has the meaning set forth in Section 10.4.2.


“Related Persons” has the meaning set forth in Section 13.6.


“Replacement Subcontractor” has the meaning set forth in Section 15.1.2.


“Representatives” has the meaning set forth in Section 19.1.


“Schedule” has the meaning set forth in Section 5.1.2.


“Schedule Guaranty” has the meaning set forth in Section 12.1.


“Scope of Work” means the description of Work to be performed by Subcontractor as set forth in Section 3.1 and as further identified as those scope items to be provided by Subcontractor on Exhibit A.


“Site” means the Owner’s real property at the Sidor Plant as described in the site survey to be furnished to Subcontractor, and located in Pto. Ordaz, Venezuela and which is to be prepared by Owner pursuant to the terms and conditions of Contractor’s technical and economic offer to Owner.


“Site Variations” has the meaning set forth in Section 3.15.3.


“Subcontract” means an agreement between Subcontractor and a Supplier for the performance of any portion of the Work.


“Subcontractor” means ProEnergy Services International, Inc.

 “Subcontractor Applicable Taxes” has the meaning set forth in Section 3.11.1.


“Subcontractor Equipment” means all appliances or things of whatever nature required by Subcontractor and its Suppliers for the performance of the Work, excluding the CVG Equipment.


“Subcontractor Indemnitees” means Subcontractor, Suppliers and each of their respective Affiliates, successors, assigns, officers, directors, employees and agents.


“Substantial Completion” has the meaning set forth in Section 10.1.


“Substantial Completion Certificate” has the meaning set forth in Section 10.3.


“Supplier” means any subcontractor, vendor or supplier of equipment, materials or services to Subcontractor or any subcontractor or any Person engaged or employed by any such subcontractor, vendor or supplier in connection with the performance of any portion of the Work.


“Taxes” means any taxes, duties, imposts, fees, levies and similar charges imposed by Governmental Authorities, including income taxes, branch profits taxes or remittances, gross receipts taxes, withholding taxes, sales taxes, excise taxes, value added taxes, import duties or taxes, export duties or taxes, municipal taxes, consumption taxes, stamp taxes, superintendency or equivalent registration taxes, license fees, taxes on the movement of goods, assets taxes, capital taxes, taxes resulting from inflation accounting, profession taxes, works contract taxes and ad valorem taxes.


 “USD, U.S. Dollars or $” means lawful currency of the United States of America.


“Warranties” means the express warranties provided by Subcontractor in Article 11.


“Warranty Period” has the meaning set forth in Section 11.2.


“Work” means all equipment and other structures, instruments, facilities, materials and services performed or otherwise to be delivered to Contractor by Subcontractor pursuant to this Contract and all obligations, duties and responsibilities assigned to or undertaken by Subcontractor with respect thereto pursuant to this Contract.  In no event shall Work include any CVG Equipment or any materials or services of any kind or nature provided by or on behalf of Contractor directly or indirectly with respect to the development, engineering, construction, startup and commissioning of the Facility, other than as contracted directly herein to be furnished by Subcontractor to Contractor.


1.2. Rules of Construction.

In this Contract:


(a) the singular includes the plural and vice versa;


(b) the masculine gender includes the female gender and vice versa;


(c) the word “including” means including without limitation; 


(d) references to Articles, Sections and Exhibits are, unless the context otherwise requires, references to Articles of, Sections of and Exhibits to this Contract;


(e) Article, Section and Exhibit headings are for ease of reference only; 


(f) Any reference to a statute shall be construed as a reference to such statute as the same may have been, or may from time to time be, amended or re-enacted; and


(g) Unless otherwise provided herein, whenever a consent or approval is required by one Party from the other Party, such consent or approval shall not be unreasonably withheld or delayed.


ARTICLE 2 
RELATIONSHIP OF CONTRACTOR, SUBCONTRACTOR AND SUPPLIERS


2.1. Status of Subcontractor.

In performing the Work hereunder, Subcontractor shall at all times be an independent contractor and shall have sole responsibility for and control over the details and means and methods of performing the Work, subject to the other provisions of this Contract.


2.2. Suppliers.


Contractor acknowledges and agrees that Subcontractor may have portions of the Work accomplished by Suppliers.  Subcontractor shall cause all Suppliers to perform their work in conformity with all relevant provisions of this Contract.  No contractual relationship shall exist between Contractor and any Supplier with respect to the Work to be performed pursuant to this Contract, and no Supplier is intended to be or shall be deemed a third-party beneficiary of this Contract.  No Supplier, agent, or employee of Subcontractor shall be deemed to be the agent, subcontractor, representative or employee of Contractor. Subcontractor agrees that it shall be as fully responsible to Contractor for the acts and omissions of Suppliers with respect to the Work as Subcontractor is for its own acts or omissions under this Contract.  Unless Contractor expressly agrees in writing, Contractor shall not be obligated to pay or see to the payment of any Supplier and Subcontractor agrees to defend and indemnify Contractor and Owner accordingly.  Entry into any Subcontract shall not relieve Subcontractor of any of its obligations to perform the Work in accordance with this Contract.


2.3. Subcontract Provisions.

Subcontractor shall ensure that all of its Subcontracts between Subcontractor and any it’s Suppliers are in writing.  Each Subcontract for any major Subcontractor Equipment shall provide that all Subcontractor’s rights, including all warranties and obligations of Supplier under such Subcontract, are assignable to Contractor and/or to Owner and each of their successors and assigns upon Contractor’s written request, without further consent of Supplier following any termination of this Contract.


ARTICLE 3 
SUBCONTRACTOR’S RESPONSIBILITIES


3.1. Scope of Work.


3.1.1. General Description of Work.  Subcontractor shall complete the Work so that it complies with the requirements set forth in this Contract, including the requirements of Mechanical Completion, Substantial Completion and Final Completion.  In the event of any conflict or inconsistency between the requirements of this Contract and GIP, the requirements of this Contract shall prevail.  In the event of any conflict or inconsistency between the requirements of Exhibit A or any other provision of this Contract with respect to the Scope of Work, the requirements of Exhibit A shall prevail. Subcontractor shall at all times abide by Contractor’s instructions and any Owner requirements.


3.1.2. Specific Responsibilities.  Without duplication of or limiting the generality of Section 3.1.1 or any other provision of this Contract, and except as set forth in Article 4, Subcontractor shall in accordance with the provisions of this Contract:


(a) provide the Scope of Work in accordance with the terms of this Contract; Contractor instructions and Owner requirements for Contractor to timely perform all its obligations under its contract with Owner provided such instructions or requirements are not in conflict or otherwise impact the cost or schedule of Subcontractor completing the Work.


(b) subject to the provisions of Section 3.15 and Exhibit A, perform any required improvements to the Site necessary for the completion of the Work in accordance with this Contract;


(c) provide all reasonable assistance to Contractor in connection with the procurement, supply and transport, handling, and storage of any CVG Equipment and the Parties further agree that Owner is responsible for and shall handle and pay for the transportation of the CVG Equipment to the Site; and


(d) provide Site management, Subcontractor Equipment, construction utilities and consumables, including lubricants, chemicals, construction consumables and construction equipment fuel necessary for the Work in accordance with this Contract except for those items to be furnished by Contractor or Owner as set forth in Exhibit A.


(e) perform all its obligations hereunder pursuant to the terms and conditions provided under Exhibit A to this Contract.


3.2. Tools. Subcontractor shall provide all tools necessary for completing the Work.


3.3. Compliance with Drawings.
Subcontractor shall perform the Work in accordance with the drawings and documents furnished in connection with the Work or otherwise furnished by or on behalf of the Contractor and/or Owner.


3.4. Subcontractor’s Personnel and Labor Relations.

3.4.1. Site Staff.  Subcontractor shall ensure sufficient suitably qualified and experienced personnel are at all times present at the Site to supervise and perform the Work at the Site.


3.4.2. Key Personnel.  Subcontractor shall appoint suitably qualified and experienced personnel to fill the positions at the Site.   The person holding the post designated as “Project Manager” shall have full authority to act on behalf of Subcontractor for all purposes in connection with the performance and administration of this Contract, and such person shall have authority to agree to a Change Order, but shall not have authority to otherwise amend this Contract unless Subcontractor has given written notice to Contractor of such express authority.  Subcontractor shall notify Contractor of the normal workplace(s) of the person who holds the post designated as Project Manager, and such person shall receive all instructions related to Site activities given by or on behalf of Contractor.  Whenever the Project Manager is absent from the Site, Subcontractor shall nominate a suitable person to act as his or her deputy.


3.4.3. Labor Relations.  Subcontractor shall use all reasonable efforts in the employment of labor and Suppliers (whether directly or indirectly employed) so as not to cause any conflict or interference with relations between the various trades or any delay in the performance of Subcontractor’s obligations.  Subcontractor shall be exclusively responsible for all labor relations matters of its employees and those of its Suppliers relating to the Work and shall at all times use and cause its Suppliers to use reasonable efforts to maintain harmony among their workforces.  Subcontractor at all times shall use and cause its Suppliers to use reasonable efforts and judgment as an experienced contractor to adopt and implement policies and practices designed to avoid work stoppages, slowdowns, disputes and strikes. Subcontractor reserves the right to hire non‑union and/or non-prevailing wage labor to the extent permitted under applicable Laws. 

3.5. Governmental Authorizations and Subcontractor Assistance.


Subcontractor shall use reasonable efforts (including the provision of documents and information requested by Contractor) to assist Contractor in its efforts to obtain the Governmental Authorizations that Contractor is required to obtain in connection with the construction and operations of the Facility.  


3.6. Control of the Work.


Except as otherwise provided with respect to Contractor’s actions under Sections 3.8.3 and 3.15, Subcontractor shall be solely responsible for all construction means, methods, techniques, sequences, and procedures in connection with the performance of the Work.


3.7. Cleanup.

Subcontractor at all times shall keep the Site reasonably free from waste materials or rubbish caused by its activities. As soon as practicable after Substantial Completion, Subcontractor shall remove all of its waste material and rubbish from the Site.


3.8. Safety and Emergencies.

3.8.1. Precautions.  Subcontractor shall be solely responsible for the safety of its operations and the operations of each Supplier.  Subcontractor shall initiate and maintain reasonable safety precautions and programs designed to promote health and safety and prevent injury to persons or damage to property on, about or adjacent to the Site.  Subcontractor shall erect and maintain reasonable safeguards for the protection of workers and the public.  Subcontractor shall exercise reasonable efforts to eliminate or abate all reasonably foreseeable safety hazards created by or otherwise resulting from performance of the Work.


3.8.2. Emergencies.  In the event of any emergency endangering life or property, Subcontractor shall take such action as may be necessary to deal with such emergency in accordance with GIP to prevent, avoid or mitigate injury, damage or loss and promptly shall notify Contractor of any such emergency and the actions taken by Subcontractor.


3.8.3. Contractor Actions.  Whenever Subcontractor has not complied with its obligations set forth in Section 3.8.1 or 3.8.2, thereby creating an emergency requiring immediate action, then Contractor may take reasonable precautions in accordance with GIP to deal with such emergency, but the taking of such action by Contractor, or Contractor’s failure to do so, shall not limit Subcontractor’s liability or its obligations under this Contract. Subcontractor shall reimburse Contractor for the reasonable costs incurred by Contractor in taking such precautions.


3.9. Compliance with Applicable Laws.

3.9.1. Compliance and Indemnity.  Subject to the other provisions of this Section 3.9 (i) in the performance of this Contract and all Work hereunder, Subcontractor shall comply with all Laws applicable to the Work, and (ii) Subcontractor agrees to indemnify, defend and hold harmless Contractor Indemnitees from and against any and all fines, penalties, related costs and expenses attributable to any failure of Subcontractor or any Supplier to comply with such applicable Laws in connection with the performance of the Work.


3.9.2. Divergences from Applicable Law.  If Subcontractor becomes aware of any divergence between any applicable Law and the Scope of Work or Subcontractor’s performance of this Contract, it shall promptly give Contractor written notice specifying the divergence and any corrections deemed appropriate for remedying such divergence.


3.9.3. Changes in Law, Changes in Tax.  If and to the extent that any Change in Law or Change in Tax gives rise to a requirement for a Change or if Subcontractor otherwise incurs any increased cost due to Change in Law or Change in Tax, Subcontractor shall be entitled, in accordance with Article 6, to a Change Order to recover any direct costs reasonably incurred in mitigation or as a consequence of any such Change in Law or Change in Tax and to evidence other appropriate Changes in respect of any such Change in Law or Change in Tax; provided, however, no such Change Order shall be in duplication of any Change afforded Subcontractor for a Change in Law pursuant to Section 16.4. and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


3.10. Books and Records.

Subcontractor shall keep and shall cause its Suppliers to keep such books, records and accounts as may be necessary for compliance with Subcontractor’s obligations under this Contract, including those under Section 7.5. Subcontractor will prepare the necessary invoices to be presented to Contractor for Contractor to provide to Owner.


3.11. Taxes and Fees.

3.11.1. Subcontractor shall be responsible within the Contract Price for the U.S. corporate income taxes imposed on Subcontractor (“Subcontractor Applicable Taxes”).


3.11.2. If Subcontractor fails to pay when due any Subcontractor Applicable Taxes and Subcontractor’s failure to pay such taxes will result in an economic loss for Contractor, then unless Subcontractor has filed a written protest regarding the application of such taxes with the relevant Government Authority, Contractor, upon five (5) days’ notice from Contractor to Subcontractor, may pay such taxes and shall be entitled to immediately recover from Subcontractor the amount paid together with all expenses incurred in connection therewith or to set off all such amounts against any sums owed by Contractor to Subcontractor.


3.12. Access and Inspections; Correction of Defects.


3.12.1. Right to Inspect.  Subject to compliance with Subcontractor’s safety policies and precautions, and at Contractor’s cost, Contractor, Owner and their authorized representatives shall have the right to (a) maintain a reasonable presence at the Site and (b) upon reasonable advance notice to Subcontractor, have access at all reasonable times to any place where Work is being performed by Subcontractor or any Supplier to observe the Work, and upon notice from Contractor, Subcontractor shall make arrangements and provide for such access.  All such Persons shall have the right to be present during the performance of the Work, and shall, by way of example and not limitation, have access to all test procedures, quality control reports and test reports and data.  


3.12.2. Correction of Defects.  Before Substantial Completion, Subcontractor shall, at its sole cost and expense, promptly correct any part of the Work that is defective or not in accordance with this Contract, regardless of the stage of its completion or the time or place of discovery of such errors.  In the event that any part of the Work is discovered to be in a defective condition or not conforming to this Contract after Substantial Completion, correction of such defective condition shall be governed by Article 11.


3.12.3. Tear-Out.  Before Substantial Completion, Contractor and/or Owner may request Subcontractor to tear out previously covered Work.  In the event Contractor and/or Owner request Subcontractor to tear out Work to permit Contractor and/or Owner to inspect previously covered Work and such Work inspected is defective, then Subcontractor shall bear the cost of such tear-out, repair and replacement.  Except in the case of the prior sentence, Subcontractor shall be entitled to a Change Order in accordance with Article 6 pursuant to which Subcontractor shall be reimbursed for all additional costs reasonably incurred on account of, and schedule delays resulting from, such tear-out, and shall receive other appropriate Changes in respect of compliance with any request from Contractor to tear out Work.


3.13. Storage and Security.

Until Substantial Completion, Subcontractor shall warehouse or otherwise provide appropriate storage for all Subcontractor Equipment at or in the vicinity of the Site.  All Subcontractor Equipment that is stored at a location other than on the Site shall be segregated from other goods, and Subcontractor shall be responsible for the security and protection of all Subcontractor Equipment stored or warehoused off the Site.


3.14. Out of Scope Work; Cooperation.


Subcontractor acknowledges and accepts that Owner may engage other Persons to perform work or provide services in connection with the Facility that are not part of the Work but may be performed in whole or in part at or adjacent to the Site (the “Out of Scope Work”). Subcontractor agrees to cooperate and use its reasonable efforts to coordinate performance of the Work with any Person performing Out of Scope Work provided that (a) Subcontractor shall have no other liability or responsibility with respect to any Out of Scope Work and (b) Subcontractor shall be entitled to a Change Order in accordance with Article 6 pursuant to which Subcontractor shall be entitled to appropriate Changes in respect of any additional costs reasonably incurred on account of such cooperation and any delay suffered as a result of interference with Subcontractor’s execution of the Work in accordance with this Contract.


3.15. Hazardous Substances, Archaeological Discoveries and Ground Risk.


3.15.1. Hazardous Substances of Contractor, Archaeological Finds.  Upon the discovery of any Hazardous Substances on the Site that were not brought onto the Site by a Subcontractor Indemnitee during construction activities, including any Hazardous Substances that were existing on the Site at or before the Notice To Proceed Effective Date, or upon the discovery of any article of value or antiquity or of archaeological or geotechnical interest, Subcontractor shall (a) promptly cease work in the affected area and direct its workers and Suppliers not to remove or further disturb any such substances or articles; (b) promptly notify Contractor of such discovery; (c) use all reasonable efforts to mitigate the effects of any such discovery to other areas of the Site, any Person and the performance of the remainder of the Work; and (d) follow any and all directions of Contractor or its representatives with respect to such discoveries; provided, however, Subcontractor shall not under any circumstances be instructed or required to remediate any such existing Hazardous Substances. Subcontractor shall be entitled, in accordance with Article 6, to a Change Order to recover additional costs reasonably incurred, schedule delays resulting from, and to other appropriate Changes in respect of any the effects of any such substances or articles and Subcontractor’s compliance with its obligations under this Section 3.15.1 and/or Contractor’s directions with respect to such discovery, in each case other than as a result of Subcontractor’s breach of its obligations under this Section 3.15.1.  The property of any such article of value or archaeological or geotechnical interest shall, as between Contractor and Subcontractor, be deemed to belong to Contractor, consistent with local law provisions.


3.15.2. Hazardous Substances of Subcontractor.  Prior to Substantial Completion, Subcontractor shall be responsible for the removal from the Site, or for otherwise making the Site safe in accordance with applicable Laws, with respect to any Hazardous Substances brought onto the Site by a Subcontractor Indemnitee during construction activities at the Site.  Contractor and/or Owner shall notify the Subcontractor immediately upon the discovery of any such materials and shall provide such assistance as may be reasonably requested by the Subcontractor to facilitate the measures to be implemented by the Subcontractor pursuant to this Section 3.15.2.


3.15.3. Site Conditions.  If during performance of the Work, Subcontractor encounters conditions at the Site other than those anticipated by Subcontractor as of the Effective Date or that are described in the site survey, geotechnical study or Sections 3.15.1 and 3.15.2 that increase Subcontractor’s cost or time for performance of the Work, which conditions include geological or geotechnical conditions, manmade underground obstructions or endangered animals or plants (the “Site Variations”), Subcontractor shall be entitled to a Change Order in accordance with the provisions of Article 6, and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.  If and to the extent that any Site Variation gives rise to the requirement to make a modification to the Facility or to a Change in the Work or the schedule, manner or sequence of execution of the Scope of Work as described in the Specifications or if Subcontractor otherwise incurs any additional costs in respect of any Site Variation, Subcontractor shall be entitled, in accordance with Article 6, to a Change Order to recover any costs reasonably incurred and schedule delays suffered in mitigation of such Site Variations and to evidence other appropriate Changes in respect of such Site Variations.


3.16. Notice Obligation.


Subcontractor shall give immediate notice to Contractor of any event or circumstance of which Subcontractor has knowledge that constitutes Contractor Delay, Change in Law, or Force Majeure affecting Subcontractor’s ability to perform its obligations under this Contract.


3.17. Traffic and Special Loads.


Subcontractor shall carry out the Work so as not to interfere unnecessarily or improperly with access to and use of public roads.  Subcontractor shall liaise with, and ascertain the requirements of, all Governmental Authorities in relation to vehicular access to and use of public roads and shall comply with those requirements.  Subcontractor shall use all reasonable means to prevent damage to any highway or bridge by any traffic of Subcontractor or any Supplier, and, in particular but without limitation, shall select routes, choose and use vehicles, and restrict and distribute loads so as to avoid damage to public highways and bridges.  


3.18. Waterborne Traffic.


Where the nature of the Work is such as to require the use by Subcontractor of waterborne transport, the provisions of Section 3.17 shall apply mutatis mutandis and be construed as though the terms “road”, “bridge” and “highway” include each lock, dock, terminal, sea wall or other structure related to a waterway and the term “vehicle” includes watercraft and shall have effect accordingly.


3.19.
Site Survey and Geotechnical Study. 


Subcontractor shall have a survey and geotechnical study of the Site prepared by qualified and experienced professional surveying and engineering firms and provide a copy to Contractor.


ARTICLE 4 
CONTRACTOR’S RESPONSIBILITIES


4.1. Contractor Assistance to Subcontractor; EPC Contract.


Contractor shall perform its covenants under this Contract, including the specific Contractor responsibilities set forth in Exhibit A and this Article 4, as well as its obligations under the EPC contract that it has entered into with Owner with respect to the Facility, in a timely manner and so as to cooperate with and assist Subcontractor in the performance of the Work.      


4.2. Contractor’s Services.


In addition to its other obligations under this Contract, Contractor shall, within the time schedule provided under its contract with the Owner and as agreed by Subcontractor, perform the obligations and provide the facilities, services, consumables and utilities as further identified as Contractor or Owner responsibilities on Exhibit A, subject always to Owner’s performance and cooperation.  Contractor shall provide and shall coordinate delivery of required fuel, and/or fuel delivery system to the Site in a manner consistent with its contract with Owner and as agreed by Subcontractor.  Contractor shall also coordinate with local utilities and provide construction utilities (including construction water, construction electricity, telephone service and start-up and testing fuel) and shall provide suitable staging, laydown and Site groundwater discharge containment areas.  Contractor shall use its best efforts to ensure the timely delivery of the CVG Equipment to the Site so as to not delay or cause Subcontractor to incur additional costs in completing the Work.


4.3. Payment.


Contractor shall timely pay all sums required to be paid by it to Subcontractor pursuant to the terms of this Contract, in each case in accordance with the provisions of Article 7.


4.4. Access to Site, Rights of Way.

Contractor shall use its best efforts to provide at Contractor’s expense, continuous, uninterrupted and unrestricted access to and use of the Site, subject always to Owner’s requirements.  Contractor shall continue to provide Subcontractor and Suppliers with such access to the Site at Contractor’s expense until Substantial Completion and thereafter as may be reasonably required to permit Subcontractor to fulfill its warranty obligations under Article 11 and to complete the Punchlist Items and to effect clean up and removal activities pursuant to Section 3.7.  In addition, Contractor will use its best efforts to provide at Contractor’s expense all easements or other rights of way required for such access to the Site and for performance of the Work.


4.5. Governmental Authorizations.

Contractor shall be responsible for obtaining (a) all of the Governmental Authorizations that are required in order for the Facility to be located, constructed and operated at the Site or that applicable Laws require to be issued in Contractor’s/Owner’s name. Contractor promptly shall, upon receipt of such documents from Owner, deliver copies of all such Governmental Authorizations to Subcontractor.  Contractor shall use its best efforts to ensure that Owner obtains all necessary custom licenses, permits and clearances and payment of corresponding import duties, taxes and fees with respect to the Facility or the performance of the Work except for the Subcontractor Applicable Taxes.


4.6. Grid Coordination.

Contractor will use its best efforts to ensure that Owner provides all necessary information and coordination with respect to the tie-in of the 69kv transmission lines to the Facility and shall arrange for the grid access, dispatch and export of electrical energy from the Facility in order for Subcontractor to fulfill its obligations under the Contract.


4.7. Contractor Representative.


The Contractor’s Representative has been appointed as the Contractor’s project manager in relation to the engineering, procurement and construction of the Facility and is authorized to act on behalf of Contractor with respect to all matters pertaining to the terms of this Contract, with whom Subcontractor shall directly consult at all times and whose instructions, approvals, requests and decisions shall be binding upon Contractor.  For the avoidance of doubt, any reference to Contractor under this Contract shall also mean Contractor’s Representative as it relates to any Change Orders, Change Order Requests, notices, communications, meetings, instructions, approvals, requests, and decisions of any kind or nature with or by the Contractor.  Contractor’s Representative shall have authority to agree to a Change Order, but shall not have authority to otherwise amend this Contract unless Contractor has given written notice to Subcontractor of such express authority.  


4.8. Divergences from Applicable Law.

If Contractor becomes aware of any divergence between any applicable Law or Governmental Authorization and the Scope of Work or any other provision of this Contract, Contractor shall give Subcontractor written notice specifying the divergence.


4.9. Contractor Delay.


In the event of any Contractor Delay, Subcontractor shall be entitled to a Change Order pursuant to Article 6 under which Subcontractor shall be paid by Contractor, on a monthly basis, in accordance with the invoicing and payment provisions set forth in Section 7.2, for any additional costs reasonably incurred on account of such Contractor Delay, and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.  


4.10. Compliance with Laws.


In the performance of its obligations under this Contract, Contractor shall ascertain and comply with all Laws and Government Authorizations that relate to the Contractor and the performance of its obligations hereunder.  Contractor agrees to indemnify, defend and hold harmless Subcontractor  and Subcontractor Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses and costs, attributable to any failure of Contractor to comply with such Laws and Governmental Authorizations in connection with the performance of its obligations under this Contract and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


4.11. Suppliers.


Contractor shall not direct or manage any of the Suppliers and shall communicate with the Suppliers only through and in coordination with Subcontractor.


4.12. Notice Obligation.

Contractor shall give timely notice to Subcontractor of any event or circumstance that constitutes, or Contractor reasonably believes will constitute, Contractor Delay, Change in Law, Force Majeure, or any other matter affecting Contractor's ability to perform its obligations under this Contract.




4.13
Spare Parts and Consumables.


Contractor will use its best efforts to ensure that Owner provides adequate storage of all spare parts and consumables necessary to operate the Facility once Substantial Completion is achieved.

4.14
Performance Bond.


Contractor agrees to pay for and provide to Owner all required bonds and forms of security under its EPC contract with Owner in connection with the Work performed by Subcontractor, including the following: a bond to guarantee adequate use of down payment, a performance bond, a bond for compliance with all labor related obligations, and good quality bond.


4.15 Taxes.  


4.15.1
Other than for Subcontractor Taxes, Contractor shall be responsible for all Taxes imposed in connection with this Contract or the Work performed by Subcontractor hereunder.


4.15.2 If Contractor fails to pay when due any such Taxes pursuant to Section 4.15.1 and Contractor’s failure to pay such Taxes will result in an economic loss for Subcontractor, then unless Contractor has filed a written protest regarding the application of such Taxes with the relevant Government Authority, Contractor, upon five (5) days’ notice from Subcontractor to Contractor, may pay such taxes and shall be entitled to immediately recover from Contractor the amount paid together with all expenses incurred in connection therewith or to set off all such amounts against any sums owed by Subcontractor to Contractor.


ARTICLE 5 
COMMENCEMENT OF WORK


5.1. Commencement of Work.


5.1.1. Issuance of Notice to Proceed.  Contractor, consistent with its contract with the Owner, shall deliver a written notice to proceed that authorizes Subcontractor to commence performance of the full Scope of Work (“Notice to Proceed”) and Subcontractor shall commence the Scope of the Work and thereafter shall proceed diligently to perform such Work.  Such Notice to Proceed shall be delivered no later than thirty (30) days from the Effective Date and shall not be effective until each of the following conditions have been satisfied by Contractor or Owner or waived in a writing signed by the Subcontractor (the “Notice To Proceed Effective Date”):


(a) the initial 50% down-payment of the Contract Price has been received by Subcontractor; and

(b) Contractor shall have furnished evidence reasonably satisfactory to Subcontractor that Contractor or Owner has obtained those Governmental Authorizations described in Section 4.5 that are necessary for the Work to proceed.

5.1.2. Schedule.  The Schedule attached hereto as part of Exhibit A shall cover the engineering, procurement and construction activities comprising the Work (the “Schedule”).  


5.1.3. Revision and Updating.  Subcontractor shall immediately inform Contractor of any proposed material Change in the Schedule and shall furnish Contractor with a proposed revised schedule.  The Schedule shall be kept up to date, taking into account the actual progress of the Work, and shall be revised, if necessary, and included with the progress report required by Section 5.2.


5.2. Progress Reports and Consultation.

5.2.1. Progress Reports.  Commencing with the second month following the month in which Notice To Proceed Effective Date occurs, Subcontractor shall submit to Contractor, on or before the 10th day of each month, a written report on the progress of the Work through the end of the preceding month that shall include, at a minimum, a description of the progress of the Work, the status of the supply of goods, materials and equipment necessary for the completion of the Work, a comparison of the actual schedule of the Work with the Schedule, and an evaluation of problems and deficiencies and a description of any planned corrective action with respect thereto, and with any additional information as may be required for Contractor to meet its reporting obligations with Owner.  If Contractor so directs, Subcontractor also shall at reasonable intervals conduct appropriate review meetings at mutually agreeable locations with representatives of Contractor to review the status of the Work.  Subcontractor shall immediately notify Contractor in writing if at any time Subcontractor has reason to believe that a material deviation in the Schedule will occur and Subcontractor shall specify in such notice or as promptly as possible thereafter any necessary corrective action.


5.2.2. Additional Reports.  Should any material problem, emergency, strike, injury, work stoppage or legal problem be anticipated, or should any unanticipated event occur that might adversely affect Subcontractor’s ability to perform its obligations hereunder in a timely manner, in addition to all other reports required hereunder, Subcontractor shall promptly prepare a written significant event report detailing all available information and steps being taken to correct or mitigate the consequences of such problem or event and shall deliver the significant event report to Contractor as soon as reasonably practicable for Contractor to meet its obligations under its contract with the Owner.


ARTICLE 6 
CHANGES AND CHANGE ORDERS


6.1. Changes.


6.1.1. Every Change shall be evidenced by a Change Order that is subject to Owner approval.


6.1.2. Except to the extent a Change Order specifically evidences a Change, all provisions of this Contract shall apply to all Changes, and no Change shall be implied as a result of any other Change.


6.2. Contractor Changes.

6.2.1. Contractor, on its own accord or at the request of Owner, may from time to time during the performance of the Work request the Subcontractor to make a Change provided that such Change:


(a) is within the general scope of this Contract,


(b) would not cause a violation of any applicable Law or Government Authorization,


(c) is technically feasible, 


(d) would not have an adverse effect upon the Subcontractor’s liability under the Warranties, and


(e) would not have an adverse effect upon Subcontractor’s ability to complete the Work so that, when the Facility is constructed in accordance with the terms of this Contract, the Facility will achieve the expected operational and performance criteria.


6.2.2. Any Change requested by Contractor pursuant to this Section 6.2 shall be the subject of a Change Order Request delivered by Contractor to Subcontractor, and Subcontractor shall be entitled to receive an appropriate adjustment in the terms of this Contract in respect of such Change, and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


6.2.3. As promptly as possible following receipt of Contractor’s Change Order Request in compliance with Section 6.2.1, Subcontractor shall supply the information required pursuant to Section 6.4 and propose a form of Change Order evidencing proposed Changes.


6.2.4. After Contractor’s receipt of the information required pursuant to Section 6.4, Contractor shall, by notice to Subcontractor, either: (a) accept and execute Subcontractor’s proposed Change Order; (b) request reasonable additional information, documentation or cost detail to further assess the proposed Changes; (c) withdraw the Change Order Request or (d) direct Subcontractor to proceed with the Changes in the Work as set forth in the Change Order Request subject to the concurrence of Subcontractor.


6.3. Subcontractor Changes.


6.3.1. Upon Subcontractor’s submission of a Change Order Request and the information required in Section 6.4, Subcontractor shall be entitled to a Change Order evidencing appropriate Changes in respect of the occurrence of any event or circumstance constituting Change in Law and/or Change in Tax (pursuant to Section 3.9.3), uncovering of Work (pursuant to Section 3.12.3), Out of Scope Construction costs and/or delay (pursuant to Section 3.14), differing Site conditions (pursuant to Sections 3.15.1 and 3.15.3) or due to the findings under the survey or geotechnical study of the Site, Contractor Delay (pursuant to Section 4.9), suspension of the Work (pursuant to Section 15.3), Force Majeure (pursuant to Section 16.4), and any other event or circumstance for which this Contract entitles Subcontractor to a Change and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs. Such Changes shall include any Change appropriate to reflect the effect of the event or circumstance referred to in this Section 6.3.1 upon any obligation or performance of Subcontractor under this Contract and shall include, as appropriate, Changes in Contract Price, Schedule, and Warranties, all in a manner that is commercially and technically reasonable and appropriate in light of the event or circumstance giving rise to the Change Order Request and the rights and obligations of the Parties under this Contract with respect to the Work. 


6.3.2. Following receipt of Subcontractor’s Change Order Request pursuant to Section 6.3.1, a proposed form of Change Order and the other information required pursuant to Section 6.4, and Contractor’s or Owner’s response thereto, Contractor shall by notice to Subcontractor either: (a) accept and execute the Subcontractor’s proposed Change Order; (b) request reasonable additional information, documentation or cost detail to further assess the Changes; or (c) reject the Change Order Request.


6.3.3. If Contractor rejects Subcontractor’s Change Order Request pursuant to Section 6.3.2 or if the Parties are otherwise in dispute over any such Change Order Request or any part thereof, Subcontractor shall diligently perform all other obligations under the Contract. Either Party may refer the dispute to resolution in accordance with the provisions of Article 18.


6.4. Information Supplementing Change Order Request.


6.4.1. Upon receipt of Contractor’s Change Order Request that complies with Section 6.2.1, Subcontractor shall prepare and submit to Contractor a form of proposed Change Order and a report indicating in reasonable detail (a) the Changes in the Schedule, Contract Price, and other aspects of the Work and the Subcontractor’s obligations to perform the Work in accordance with the Contract resulting from such Change Order Request, and (b) any other appropriate Changes sought by Subcontractor as a result of such Change Order Request, in each case accompanied, when available, by supporting documentation. If at such time it is impracticable to specify all Changes that Subcontractor may claim with respect to such event or circumstance, then Subcontractor shall provide Contractor with periodic supplemental information to keep Contractor informed of any change, development, progress or other relevant information concerning such event or circumstance and its effect.


6.4.2. Within 5 days following initiation of any Subcontractor’s Change Order Request pursuant to Section 6.3.1, Subcontractor shall prepare and submit to Contractor a form of proposed Change Order and a report indicating in reasonable detail: (a) a description of the event or circumstance giving rise to such Change Order Request, (b) the effect on the Schedule, Contract Price, and other aspects of the Work and Subcontractor’s ability to perform the Work in accordance with the Contract resulting from such event or circumstance, and (c) the Changes sought by Subcontractor as a result of such event or circumstance, in each case accompanied, when available, by supporting documentation.  If at such time it is impracticable to specify all Changes that Subcontractor may claim with respect to such event or circumstance, then Subcontractor shall provide Contractor with periodic supplemental information to keep Contractor informed of any change, development, progress or other relevant information concerning such event or circumstance and its effect.


6.4.3. If, at any time after Subcontractor has provided to Contractor the information required by Section 6.4.1 with respect to any Change Order Request from Contractor pursuant to Section 6.2.2, Contractor decides not to proceed with such Change Order Request, Contractor shall pay to Subcontractor the costs reasonably incurred by Subcontractor as a result of proceeding with the Contractor Change Request prior to notice to the Subcontractor of Contractor’s decision (but excluding any cost or expense in preparing such information and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


ARTICLE 7 
CONTRACT PRICE; PAYMENTS TO SUBCONTRACTOR


7.1. Contract Price. 

Subcontractor agrees to perform the Work for the total lump sum amount of Seventy Nine Million Four Hundred Thousand U.S. Dollars ($79,400,000.00),as may be adjusted according to the express terms of this Contract, to be paid in accordance with the payment terms set forth in Section 7.2 below and Exhibit B (the “Contract Price”). 





7.2
Payment of Contract Price. 


7.2.1
Subject to Contractor’s receipt of payment from Owner and as soon as practicable after the Effective Date, but in no event later than thirty (30) days following the Effective Date, Contractor shall pay to Subcontractor Fifty Percent (50%) of the Contract Price in U.S. Dollars to one or more accounts designated by Subcontractor. 


7.2.2
The balance of the Contract Price shall be paid in U.S. Dollars according to the milestone payment schedule set forth in Exhibit B.  If required by Subcontractor, in its sole and absolute discretion, all payments of the Contract Price, other than the initial payment under Section 7.2.1 will be paid out of an escrow account to be established in Houston, Texas by the parties (the “Escrow Account”).  The Subcontractor shall submit invoices for the Work to Contractor no later than fifty (50) days prior to the anticipated payment date, after which Contractor shall no later than five (5) days of receipt submit its corresponding invoice to Owner for payment under its EPC contract with Owner.  Funds due to Subcontractor shall be paid out of the Escrow Account after such Escrow Account has been funded in an amount sufficient to satisfy each payment required from time to time by Exhibit B and the Contractor and Subcontractor shall jointly issue written authorizations to the escrow agent to release such funds promptly after the Escrow Account is funded (the “Escrow Payment Authorization”).  Upon the escrow agent’s receipt of the Escrow Payment Authorization, the escrow agent shall release the funds then due.  The fee charged by the escrow agent for setting up and administering the Escrow Account shall be shared equally between Contractor and Subcontractor.  Any and all interest earned on funds in the Escrow Account shall be shared equally by Contractor and Subcontractor.  Contractor and Subcontractor shall enter into a separate escrow agreement respecting the Escrow Account (the “Escrow Agreement”), but the material terms of such Escrow Agreement shall not differ from the requirements of this Contract.  In the event of any conflict between the terms of the Escrow Agreement and the terms of this Contract, the terms of this Contract shall prevail.  The Escrow Account will be established and the Escrow Agreement will be executed no later than thirty (30) days following the date Subcontractor receives the payment under Section 7.2.1.  Contractor will instruct Owner to directly deposit all payments to be made under the EPC contract with Contractor into the Escrow Account other than the payment to be made under Section 7.2.1.    

7.3 Payment of Suppliers. 

Subcontractor shall promptly pay, in accordance with the terms and conditions set forth in the respective subcontract, each Supplier the amount to which said Supplier is entitled.  Subcontractor shall, by an appropriate agreement with each Supplier, require each Supplier to make timely payments to its laborers, suppliers and subcontractors in a similar manner.


7.4
Late Payments and Disputed Invoices. 

Amounts not paid when claimed due under any provision of this Contract, including the provisions of this Article 7, shall bear interest from the date payment was originally due to and including the actual date of payment at the Default Rate or at the rate earned on funds in the Escrow Account, as the case may be.  Any delay in Subcontractor receiving payment by the fiftieth (50th) day following submission of an invoice with respect to the Contract Price, regardless of whether Contractor has received payment from Owner under the EPC contract, shall result in a day-for-day extension to the Schedule.  If there is any dispute about any amount invoiced by Subcontractor, the amount not in dispute shall be promptly paid and any disputed amount that is ultimately determined to have been payable shall be paid with interest at the Default Rate from the date the item was payable to and including the actual date of payment.


7.5
Inspection of Records.

Subcontractor shall maintain in accordance with generally acceptable accounting practices complete, accurate and up-to-date records, books and accounts relating to the performance of the Work, and as necessary to verify the incurring and payment of all costs and expenditures and performance of Subcontractor’s obligations hereunder. Subcontractor shall retain all such books and records for two (2) years or longer, if required by Applicable Laws.  Contractor or its designee shall have the right to carry out audit tasks of a financial, technical or other nature in relation to the performance of the Work upon not less than three  (3) days (or such shorter period if required by Applicable Law) prior notice to Subcontractor.  Subcontractor shall make available, at Subcontractor’s home office location, to Contractor or its designee, and Contractor or its designee shall have the right to review, all contracts, purchase orders, settlements, books, records, and other documents relating to the Work, and Contractor or its designee may make such copies thereof or extracts therefrom as Contractor or such designee may deem appropriate.  Subcontractor shall use reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all things reasonably required to be done, in connection with any financial report prepared by or on behalf of Contractor, including preparing for or providing to Contractor reports, certificates, schedules and opinions.  Any financial reporting required of Subcontractor shall be limited to the Work paid by Contractor on a cost-reimbursable basis notwithstanding the foregoing terms of this Section 7.5. 


ARTICLE 8 
TITLE AND RISK OF LOSS


8.1. Title.


8.1.1. Warranty of Title.  Subcontractor warrants to Contractor and Owner good title to all Work including the Subcontractor Equipment and warrants and guarantees that title, when it passes to and vests in Contractor and Owner as described in this Section 8.1, will be free and clear of any and all liens, claims, charges, security interests, encumbrances and rights of other Persons arising as a result of any actions or failure to act of Subcontractor, its Suppliers, or their employees or representatives.


8.1.2. Title to Work. Title to all Work including the Subcontractor Equipment will pass to Contractor and Owner upon performance, or in the case of equipment, materials and goods included as part of the Work, upon delivery of such equipment, materials or goods to the Site.


8.1.3. Title to Drawings.  Title to drawings, designs, plans, specifications and like materials specifically prepared as part of the Work will remain with Subcontractor.  Subcontractor grants Contractor and Owner an irrevocable, non-exclusive, royalty-free license to use and reproduce Subcontractor’s and Supplier’s drawings, designs, plans, specifications and other design documentation to which Subcontractor has title or has the right to grant sub-licenses; provided, however, such licensing and use shall be solely at Contractor’s risk and cost, without any liability to Subcontractor.  


8.1.4. Control of Software and Other Proprietary Material.  Contractor recognizes that the software and other proprietary intellectual software and other intellectual property provided by Subcontractor to Contractor and Owner as part of the Scope of Work carries with it certain restrictions on use and copying of such software and other intellectual property and that such software and other intellectual property will not be duplicated, used, printed, displayed, modified or disclosed or provided to a third party without Subcontractor’s express written authorization, provided that Contractor shall have the right to assign the benefit of such software and other intellectual property and the license granted below to a purchaser of the Facility, or to any subsequent assignee of the same.  Subcontractor represents and warrants that it has all rights and licenses necessary for it to provide such software and other intellectual property to Contractor and Owner as contemplated in this Contract and grants to Contractor and Owner an irrevocable, non-exclusive and royalty-free license to use and reproduce such software and other intellectual property in connection with the construction and operation of the Facility.  Such license allows Contractor and Owner the right to use and reproduce the software and other intellectual property as contained herein but shall not convey any title to or ownership in the software and other intellectual property to Contractor, Owner or any Person to whom Contractor or Owner is permitted to assign its license.  


8.2. Risk of Loss.

8.2.1. Before Substantial Completion.  Notwithstanding passage of title as provided in Section 8.1, Subcontractor shall bear the risk of loss of and damage to, and shall be obligated to repair, replace, or reconstruct, all or any portion of the Work or Subcontractor Equipment that is procured by Subcontractor that is lost, damaged or destroyed prior to Substantial Completion.


8.2.2. After Substantial Completion.  After Substantial Completion Contractor and Owner shall bear the risk of loss of and damage to, and shall be obligated to replace, repair or reconstruct, any previously completed and turned-over Work and Subcontractor Equipment.


ARTICLE 9 
INSURANCE


9.1. Subcontractor’s Insurance.

9.1.1. Required Coverages.  From the Notice To Proceed Effective Date and thereafter until Substantial Completion, Subcontractor will obtain and maintain at its expense the insurance described on Exhibit C and to include employer related obligations insurance, general liability insurance, and all risk insurance.


9.1.2. In addition to the coverages set forth in Exhibit C, Subcontractor shall obtain adequate builder’s risk insurance with respect to the Facility and Contractor shall assist Subcontractor in placing such insurance through brokers and/or underwriters in Venezuela.  Subcontractor shall pay the first U.S.$150,000 of the cost in securing such insurance and Contractor will pay for the balance of the cost in securing such insurance.  Subcontractor’s liability for any damages or losses relating to the Facility howsoever occasioned will be limited to any proceeds actually recovered under such insurance (less reasonable expenses incurred to secure said proceeds). 

9.1.3. Requirements of Subcontractor’s Insurance.  The insurance provided by Subcontractor pursuant to this Section 9.1 shall be primary as respects to the Contractor and Owner and their respective directors, officers, representatives, agents and employees, and any other insurance obtained and maintained by Contractor and Owner shall be excess of and shall not contribute with such insurance.  In addition, all such insurance (a) shall be with an insurance company or companies licensed to do business as required by applicable Law; (b) shall contain customary cut through provisions and waivers of subrogation and shall name Contractor and Owner as an additional or named insured; and (c) shall include such other provisions and endorsements as are set forth on Exhibit C.


9.2. Certificates and Cancellations.

9.2.1. Subcontractor Certificates.  Subcontractor shall, on or prior to the Notice To Proceed Effective Date and commencement of activities on the Site, deliver to Contractor and Owner certificates of insurance evidencing compliance with the requirements of Section 9.1.


9.2.2. Notice of Cancellation. All policies of insurance to be secured and maintained hereunder shall provide, by endorsement or otherwise, that the other Party and any additional insured, where required in writing, shall be provided 30 days prior written notice of any material policy changes or cancellations (except 10 days for non-payment of premium), and that no such cancellation or change shall be effective without such notice.


9.2.3. Notice of Loss, etc. Subcontractor shall immediately notify Contractor regarding the occurrence of any of the following events: (a) any significant loss covered by a policy required to be maintained by this Article 9; (b) any significant dispute with an insurer; (c) the early cancellation of any policy; (d) the failure to pay any premium payment; (e) the failure, for any reason, to maintain any policy required to be maintained by this Article 9; and (f) any significant change in any insurance coverage contracted for by Subcontractor.


9.3. Failure to Pay.


Irrespective of the requirements for insurance to be secured and maintained hereunder, the insolvency, bankruptcy or failure of any insurance company carrying insurance of any Party or the failure of any such insurance company to pay claims accruing, shall not affect, negate or waive any of the provisions of this Contract, including, without exception, the indemnity obligations of any Party.  


9.4. Miscellaneous.


9.4.1. Non-waiver.  Subcontractor’s failure to comply with the foregoing insurance requirements shall in no way waive its obligations or liabilities under this Contract or the rights of Contractor hereunder against Subcontractor.


9.4.2. Right to Insure.  Should Subcontractor fail to provide or maintain any of the insurance coverage required under this Article 9, Contractor and Owner shall have the right to provide or maintain such coverage at Subcontractor’ s expense, either by direct charge or set-off.


9.4.3. Supplier Insurance.  Before permitting any major Supplier to perform any Work, Subcontractor shall obtain a certificate of insurance from each such Supplier evidencing that such Supplier has obtained, from insurance carriers licensed to do business as required by applicable Laws, insurance in such amounts and against such risks as is prudent in light of the work to be performed by such Supplier, subject to the commercial availability of such insurance and commensurate with normal practices in the location where such Work is performed.


ARTICLE 10 
COMPLETION 


10.1. Substantial Completion.

The Facility shall be considered substantially complete (“Substantial Completion”) upon the Subcontractor’s satisfaction of all the following conditions:


(a) Mechanical Completion of the Facility has been achieved; 


(b) All performance tests which Subcontractor is required to carry out as part of its commissioning and startup Scope of Work under the terms of the Contract have been satisfactorily completed unless such tests cannot be carried out through no fault of Subcontractor; 


(c) the Punchlist has been prepared by Subcontractor and delivered to Contractor; and


(d) 
Owner has issued the final acceptance record (Acta de Aceptación Definitiva) or, through no fault of Subcontractor, Owner has failed to issue said final acceptance record within three (3) days of Subcontractor notifying Contractor that the conditions for Substantial Completion have been satisfied. 


10.2. Final Completion.

The Facility shall be considered to be finally complete (“Final Completion”) upon the Subcontractor’s satisfaction of the following conditions:


(a) Substantial Completion has occurred and all Punchlist Items have been completed;


(b) Subcontractor’s obligations under Section 3.7 (Cleanup) have been completed; and


(c) Subcontractor has provided any release and waiver of liens requested by Contractor or Owner.


10.3. Completion Certificates.

Upon achieving Substantial Completion, the Subcontractor shall deliver to Contractor a certificate (the “Substantial Completion Certificate”), and upon achieving Final Completion, the Subcontractor shall deliver to Contractor a certificate (the “Final Completion Certificate”),  The effective date of Substantial Completion and Final Completion shall be the day on which the requirements for Substantial Completion or Final Completion, as the case may be, have been completed, as evidenced by the Substantial Completion and Final Completion Certificates except that Subcontractor will not incur any penalty or added cost or loss of funds due to a delay in Owner issuing its final acceptance record on the day all other conditions for Substantial Completion have been satisfied


10.4. Punchlist.


10.4.1. Punchlist Preparation.  Prior to Substantial Completion, Contractor and Subcontractor shall inspect the Work and Subcontractor shall prepare a listing of the outstanding Punchlist Items (the “Punchlist”), and provide it to Contractor together with an estimate of the cost and time to complete or correct each such Punchlist Item.  Such Punchlist Items shall not be grounds for Substantial Completion not occurring or for Contractor not accepting the Substantial Completion Certificate.  The draft Punchlist shall be prepared in accordance with Subcontractor’s quality assurance manual and submitted to Contractor for review.  Contractor shall review and comment on the Punchlist within 20 days after receiving Owner’s comments thereof, and Subcontractor shall issue a revised Punchlist to Contractor that takes into account or responds to Contractor’s comments not later than five days after Subcontractor’s receipt of such comments, consistent with Contractor’s obligations under its EPC contract with Owner.


10.4.2. Punchlist Withholding.  An amount equal to the estimated cost of correcting all outstanding Punchlist Items (the “Punchlist Withholding”) shall be withheld by Contractor from the payment due to Subcontractor and retained until all the Punchlist Items are corrected.


10.4.3. Correction of Punchlist Items.  Promptly after receipt by Contractor of the revised Punchlist, Subcontractor and Contractor shall agree upon a schedule, consistent with Contractor’s obligations under its EPC contract with Owner, for Subcontractor’s completion of the Punchlist Items that will allow Subcontractor to complete such Punchlist Items within a reasonable period of time without interfering with the operation of the Facility.  Contractor shall use its best efforts to provide Subcontractor reasonable access to the Facility to perform such Work in accordance with such schedule to the extent that such access does not unduly interfere with the operations of the Facility.


10.4.4. Right of Waiver. Contractor shall have the right, but shall have no obligation, to waive, defer or reduce any of the requirements stated in this Article 10 at any time.  However, Contractor’s exercise of any rights hereunder shall apply only to such requirements as Contractor may specify in writing and shall in no event relieve Subcontractor of any requirements or other obligations not so specified.


ARTICLE 11 
WARRANTY


11.1. General Warranty.


Subcontractor represents and warrants that it is and will be at all times during the term of this Contract duly qualified and capable of performing the Work in accordance with the terms of this Contract. Subcontractor warrants that:


(a) the Work and Subcontractor Equipment shall be of good quality and shall be free of defects in materials and workmanship;


(b) the Work shall be performed in accordance with GIP;


(c) the Work shall conform in all material respects to the Scope of Work and all applicable Laws and Governmental Authorizations in effect at Substantial Completion.


11.2. Warranty Period.

The warranty set forth in Section 11.1 shall extend for a period of 12 months following Substantial Completion (the “Warranty Period”).  The Warranty Period with respect to any Work that is repaired, replaced, modified or otherwise altered or corrected afterwards shall extend for 12 months from the date of completion of such repair, replacement, modification, correction or alteration, provided that in no event shall any Warranty Period extend beyond 24 months following Substantial Completion. 


11.3. Remedy.

Contractor or Owner shall give notice to Subcontractor of the discovery during the Warranty Period of any defect that constitutes a breach of Subcontractor’s warranties under Section 11.1.  Subcontractor shall correct or replace the applicable Work at no cost to Contractor or Owner.  Promptly after receipt by Subcontractor of such notice, Subcontractor and Contractor shall agree upon a schedule for Subcontractor’s performance of its warranty obligations that will allow Subcontractor to complete such work within a reasonable period of time without unreasonably interfering with the operation of the Facility.  Contractor shall use its best efforts to provide Subcontractor with full and free access to the Facility to perform such warranty obligations in accordance with such schedule.  Notwithstanding another provision hereof or under applicable Law, Subcontractor’s liability for breach of warranty shall be limited to the correction or replacement of the defective portion of the Work, and Subcontractor shall have no other liability in connection with such breach to Contractor or Owner.


11.4. CVG Equipment.

The Parties acknowledge and agree that Subcontractor is not providing any warranty of any kind or nature with respect to any of the CVG Equipment or any other equipment or services not otherwise furnished by Subcontractor in connection with performing the Work.  Subcontractor agrees to provide all reasonable assistance to Contractor in administering warranty claims with respect to the CVG Equipment or such other equipment, goods, parts, or materials furnished by Contractor. 


11.5. Warranty Exclusions.


The duties, liabilities and obligations of Subcontractor under this Article 11 or otherwise do not extend to any repairs, adjustments, alterations, replacements or maintenance that may be required as a result of normal wear and tear in the operation of the Facility, normal degradation in the performance of any equipment, or as a result of (a) improper repair or alteration by Contractor or Owner or other Persons, (b) misuse, negligence or damage by Contractor or Owner or other Persons, (c) excessive operation at peak capacity, frequent starting, type of fuel, detrimental air inlet conditions, or erosion, corrosion or material deposit of fluids  The warranty and remedies are further conditioned upon (i) the proper storage, installation, operation and maintenance of the equipment and conformance with the operation and instruction manuals provided by the suppliers and manufacturers and (ii) repair or modification pursuant to the instructions of the suppliers and manufacturers and as otherwise directed by Subcontractor.  Contractor and Owner shall keep proper operation and maintenance records of the Facility during the warranty period and shall be submitted to Subcontractor upon request.  THE EXPRESS WARRANTIES SET FORTH IN THIS CONTRACT ARE EXCLUSIVE AND NO OTHER WARRANTIES OF ANY KIND, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR IMPLIED (INCLUDING WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE OR MERCHANTABILITY AND IMPLIED WARRANTIES OF CUSTOM OR USAGE) SHALL APPLY. 

ARTICLE 12 
NOT USED

LIMITATION OF LIABILITY


12.1. Maximum Liability.
Notwithstanding any provision of this Contract to the contrary, Subcontractor’s maximum aggregate liability to Contractor and Owner arising out of or related to the Work, the Facility, or this Contract, and the performance, nonperformance and/or defective performance hereunder shall be an amount equal to the total amount of the Contract Price (the “Aggregate Limit”) which limit applies to any and all liabilities of Subcontractor to Contractor or Owner under or in connection with this Contract, including liability for liquidated damages, warranty and indemnity obligations, tort (including negligence and strict liability) and breach of contract (including any breach resulting in termination), and any and all other liabilities based on any legal or equitable theory or basis of recovery, except whenever caused by Subcontractor’s gross negligence or willful misconduct.  

12.2. Consequential Damages.

In no event shall Subcontractor or Contractor be liable to the other, nor shall Subcontractor be liable to any of the Contractor Indemnitees or Contractor be liable to any of the Subcontractor  Indemnitees, either individually or jointly and irrespective of whether alleged to be by way of indemnity, as a result of breach of contract, breach of warranty, tort (including negligence), strict liability, or any other legal or equitable theory, and whether arising before or after completion of the Work, for, and each of Subcontractor and Contractor hereby waives any right to, damages that constitute consequential, incidental, special, indirect, or other damages of any consequential or remote nature whatsoever, including losses or damages caused by reason of unavailability of the Facility, shutdowns or service interruptions, loss of use, non-operation of the Facility or any CVG Equipment or Subcontractor Equipment, loss of power or cost of replacement power, loss of opportunity, profits or revenue, loss of contracts, cost of capital, inventory or use charges, cost of purchased or replacement power, loss of fuel, interest charges or claims of Owner’s customers.  

12.3. Releases Valid in All Events.

Releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability, fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of any person whose liability is released, disclaimed or limited.


12.4. Exclusive Remedies.


CONTRACTOR AND SUBCONTRACTOR INTEND THAT THEIR RESPECTIVE RIGHTS, OBLIGATIONS AND LIABILITIES AS PROVIDED FOR IN THIS CONTRACT SHALL BE EXHAUSTIVE OF THE RIGHTS, OBLIGATIONS AND LIABILITIES OF EACH OF THEM TO THE OTHER ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS CONTRACT OR THE WORK, WHETHER SUCH RIGHTS, OBLIGATIONS AND LIABILITIES ARISE IN RESPECT OR IN CONSEQUENCE OF AN INDEMNITY OR WARRANTY OR BY REASON OF ANY BREACH OF CONTRACT OR OF STATUTORY DUTY OR BY REASON OF TORT (INCLUDING NEGLIGENCE AND STRICT OR ABSOLUTE LIABILITY) OR BY REASON OF ANY OTHER LEGAL OR EQUITABLE THEORY.  ACCORDINGLY, THE REMEDIES EXPRESSLY STATED IN THIS CONTRACT ARE INTENDED TO BE AND SHALL CONSTITUTE THE SOLE AND EXCLUSIVE REMEDIES OF THE PARTIES TO THIS CONTRACT FOR THE LIABILITIES OF SUCH PARTIES ARISING OUT OF OR IN CONNECTION WITH THE WORK OR THIS CONTRACT, NOTWITHSTANDING ANY REMEDY OTHERWISE AVAILABLE AT LAW OR IN EQUITY.  SUBCONTRACTOR MAKES NO WARRANTIES OR GUARANTEES REGARDING THE TIME FOR COMPLETING THE WORK OR THE PERFORMANCE OF THE FACILITY OR THE EQUIPMENT, INCLUDING BUT NOT LIMITED TO, ANY GUARANTEES FOR OUTPUT, HEAT RATE, RELIABILITY, AVAILIABLITY, NOISE, OR EMISSIONS, AND CONTRACTOR HEREBY RELEASES SUBCONTRACTOR FROM ANY AND ALL LIABILITY IN CONNECTION THEREWITH. 


12.5. Liability of Related Persons.

In the event either Contractor or Subcontractor asserts a claim or claims against any of the other Party's partners, shareholders, Affiliates, and/or their directors, officers, agents, employees, Suppliers or subcontractors (collectively, "Related Persons"), the aggregate recovery of the asserting Party pursuant to such claim or claims against a Party and its Related Persons shall, except to the extent prohibited by law, be limited by the waivers and disclaimers of liability, releases from liability, limitations on liability, indemnities, and exclusive remedy provisions set forth in this Contract, even in the event of the fault, negligence (in whole or in part), strict or absolute liability, or other basis of liability of any of the Related Persons.


ARTICLE 13 
REPRESENTATIONS OF SUBCONTRACTOR AND CONTRACTOR


13.1. Subcontractor Representations.


Subcontractor represents and warrants that:


13.1.1. Standing.   It is duly organized, validly existing and in good standing under the laws of its jurisdiction of incorporation, qualified to do business in all jurisdictions in which the nature of the business conducted by it makes such qualification necessary and where failure so to qualify would have a material adverse effect on its financial condition, operations, prospects or business or the performance of its obligations under this Contract.


13.1.2. No Violation of Law; Litigation.  It is not in violation of any applicable Law, which violations, individually or in the aggregate, would materially and adversely affect its performance under this Contract.  There are no legal or arbitration proceedings or any proceeding by or before any court or Governmental Authority now pending or (to its best knowledge) threatened against it which, if adversely determined, could reasonably be expected to have a material adverse effect on its financial condition, operations, prospects or business as whole, or ability to perform all its obligations under this Contract.


13.1.3. Governmental Authorizations.  It is (or will be prior to performing any Work for which such Governmental Authorization is required) the holder of all material Governmental Authorizations required to permit it to enter into and perform its obligations under this Contract.


13.1.4. No Breach.  None of the execution and delivery of this Contract, the consummation of the transactions herein contemplated or compliance with the terms and provisions hereof and thereof will conflict with or result in a breach of, or require any consent under its charter, bylaws or any material agreement or material instrument to which it is a party or by which it is bound or to which it or any of its respective assets are subject, or constitute a default under any such agreement or instrument.


13.1.5. Authority to Act.  It has all necessary corporate power and authority to execute, deliver and perform its obligations under this Contract; its execution, delivery and performance of this Contract has been duly authorized by all necessary action on its part; and this Contract has been duly and validly executed and delivered by it and constitutes its legal, valid and binding obligation, enforceable in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization or moratorium or other similar laws relating to the enforcement of creditors’ rights generally and by general equitable principles.


13.2. Contractor Representations.

Contractor represents and warrants that:


13.2.1. Business Organization.  It is duly organized and validly existing under the laws of its jurisdiction of formation, is qualified to do business in all jurisdictions in which the nature of the business conducted by it makes such qualification necessary and where failure so to qualify would have a material adverse effect on its financial condition, operations, prospects or business or the performance of its obligations under this Contract.


13.2.2. No Violation of Law; Litigation.  It is not in violation of any applicable Law, which violations, individually or in the aggregate, would materially and adversely affect its performance under this Contract.  No legal or arbitration proceedings or any proceeding by or before any court or Governmental Authority are now pending or (to its best knowledge) threatened against it which, if adversely determined, reasonably could be expected to have a material adverse effect on its financial condition, operations, prospects or business, as a whole, or on its ability to perform all its obligations under this Contract.


13.2.3. Governmental Authorizations.  It is or will be the holder of all material Governmental Authorizations required to permit it to enter into and perform its obligations under this Contract.


13.2.4. No Breach.  None of the execution and delivery of this Contract, the consummation of the transactions herein contemplated or compliance with the terms and provisions hereof and thereof will conflict with or result in a breach of, or require any consent under, its charter, bylaws or any material agreement or material instrument to which it is a party or by which it is bound or to which it or its assets are subject, or constitute a default under any such agreement or instrument.


13.2.5. Authority to Act.  It has all necessary partnership power and authority to execute, deliver and perform its obligations under this Contract; the execution, delivery and performance by Contractor of this Contract has been duly authorized by all necessary action on its part; and this Contract has been duly and validly executed and delivered by Contractor and constitutes the legal, valid and binding obligation of Contractor enforceable in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization or moratorium or other similar Laws relating to the enforcement of creditors’ rights generally and by general equitable principles.


ARTICLE 14 
DEFAULT, TERMINATION AND SUSPENSION


14.1. Default by Subcontractor.


14.1.1. Termination for Subcontractor’s Inability to Perform.  If any proceeding is instituted against Subcontractor seeking to adjudicate Subcontractor as a bankrupt or insolvent and such proceeding is not dismissed within 15 days of filing, or if Subcontractor makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency of Subcontractor, or if Subcontractor files a petition seeking to take advantage of any other applicable law relating to bankruptcy, insolvency, reorganization, dissolution, winding up or composition or readjustment of debts, or if Subcontractor is unable to pay its debts when due or as they mature, if Subcontractor executes any fraudulent act or willful misconduct, if Subcontractor is affected by a merger that affects its performance of the Work, or if an order or attachment, seizure, arrest or equivalent is issued against Subcontractor’s and/or Supplier’s assets and which affects performance of the Work,  then Contractor may terminate this Contract effective immediately upon giving written notice of such termination to Subcontractor.  Any such termination shall be without prejudice to any accrued rights, powers or remedies of either Party under this Contract.


14.1.2. Termination for Subcontractor’s Failure to Perform.  If:


(a)
Subcontractor abandons the Work following Notice To Proceed Effective Date; or


(b)
Subcontractor, despite previous warnings in writing from Contractor, has wrongfully refused or has materially failed or neglected at any time to execute the Work in accordance with this Contract, or is failing to proceed with the Work with due diligence or is neglecting to carry out its other obligations under this Contract, in each case so as to affect materially and adversely the carrying out of the Work; 


then, in the case of a default under Sections 15.1.2(a) or (b), provided Subcontractor fails to correct such condition within 10 days of receipt of written notice from Contractor stating the nature of the condition and requiring Subcontractor to remedy the same or, if such default is not capable of being remedied within such 10 days, to diligently commence to correct such condition within 15 days of receipt of such written notice and to complete the correction within 20 days after receipt of such notice, Contractor may, after giving Subcontractor three Business Days’ notice thereof, so long as such default remains uncured, terminate this Contract, enter the Site, expel the Subcontractor there from, complete the Work or employ any other Subcontractor (the “Replacement Subcontractor”), to complete the Work.  Any such termination shall be without prejudice to any accrued liability of Subcontractor under this Contract.


14.1.3. Subcontractor Continuing Obligations.  If Contractor elects to terminate this Contract pursuant to this Section 15.1, then as of the effective date of such termination, Subcontractor shall be released from any further obligation to perform the Work under this Contract and Subcontractor shall thereupon:


(a) immediately discontinue the Work except for such Work as Contractor may specify in the termination notice as may be reasonably necessary to preserve and protect Work already in progress and to protect the CVG Equipment and Subcontractor Equipment at the Site;


(b) place no further orders or enter into Subcontracts for Work;


(c) assist Contractor in preparing an inventory of all the CVG Equipment and Subcontractor Equipment in use or in storage at the Site;


(d) terminate all Subcontracts, except those Contractor has designated to be assigned pursuant to Section 15.1.3(e);


(e) assign to Contractor or to any Replacement Subcontractor, title to all Work not already owned by Contractor, together with all Subcontracts and other contractual agreements (including warranties) as may be designated by Contractor;


(f) assign to Contractor or to any Replacement Subcontractor, to the extent assignable and further, subject to Section 8.1.3 and Section 8.1.4, all issued Governmental Authorizations, patents and other proprietary rights, if any, then held by Subcontractor pertaining to the Facility or the Work;


(g) remove from the Site all Subcontractor Equipment that is not going to be taken over by the Contractor; and


(h) deliver to Contractor all information prepared hereunder with respect to the Facility or Work as may be reasonably requested by Contractor and which has been paid for by Contractor, including all drawings, plans, specifications, studies, reports and other information prepared hereunder as of the date of termination for the completion and operation of the Facility.


14.1.4. Contractor’s Exclusive Remedy, Payment Obligations.  As soon as practicable after the Contractor has terminated this Contract pursuant to this Section 15.1, the Contractor shall deliver to Subcontractor a certificate setting forth all sums due to Contractor by Subcontractor as of the date of termination and the value of the Work in place and materials on Site not included in prior payments to Subcontractor.  Any dispute by the Subcontractor of amounts set forth in such certificate shall be resolved pursuant to Section 18.1.  If Contractor terminates this Contract pursuant to this Section 15.1, Contractor shall not be liable to make any further payment to Subcontractor until after reaching the equivalent of Final Completion, whereupon Contractor shall determine the total reasonable and necessary expenses incurred by Contractor in connection with the termination of this Contract (including reasonable legal fees and expenses) and the completion of the Work (together the “Costs of Completion”), including all amounts charged by any Replacement Subcontractor to complete the Work in accordance with the Scope of Work and the terms of this Contract.


The Subcontractor shall be entitled to be paid by Contractor with respect to any unpaid portion of the Contract Price attributable to the Work executed by Subcontractor prior to the date of termination, and the value of any unused or partially used materials on the Site furnished by Subcontractor which are taken over by Contractor and have not already been paid for as part of the Contract Price paid to Subcontractor, and the costs, if any, incurred by Subcontractor in protecting the Work pursuant to Section 15.1.3(a), provided that any sums due to Contractor from Subcontractor accruing prior to the date of termination shall be deducted from the amount to be paid to Subcontractor pursuant to the foregoing.  If the Costs of Completion exceed the balance of the Contract Price unpaid at the date of termination, then Subcontractor shall be liable for and shall pay to Contractor upon written demand by Contractor the amount of such excess, which shall constitute Contractor’s sole and exclusive remedy for all damages associated with such termination pursuant to Section 15.1 and shall be subject to the Aggregate Limit.  Any such amount payable by Subcontractor may be deducted by Contractor from any portion of the Contract Price or other amounts due to Subcontractor under this Section 15.1.4.


14.1.5. Termination for Convenience. Contractor may terminate this Contract at any time for convenience, and provided Owner has likewise terminated for convenience its EPC contract with Contractor, by providing ten (10) days advanced notice to Subcontractor. Whenever Contractor provides notice of termination for convenience, Subcontractor shall:


(a)
Cancel all and any equipment purchase orders;


(b)
Require Suppliers to provide reasonable termination costs in writing within the 10 day term; and 


(c)
Inform Contractor regarding its own reasonable termination costs regarding all services and equipment with respect to the Work.


Following receipt of the above mentioned complete information from Subcontractor, under Sections 15.1.5(b) and (c) Contractor will decide what Subcontracts will be maintained and which will be terminated.


Whenever this Contract is terminated by Contractor for convenience Contractor will pay Subcontractor within ten (10) days of receipt of all such information (i) any unpaid and previously invoiced amounts for Work completed plus the amount for any partially completed Work not yet invoiced and (ii) the termination costs pursuant to Sections 15.1.5(b) and (c) but in no case will said amounts include compensation whatsoever for damages, loss of earnings, moral damages, or any other consequential damages under any jurisdiction.


15.1.6. Force Majeure Termination. Whenever Contractor terminates this Contract due to a Force Majeure event under Section 16.6, Subcontractor is not entitled to any compensation whatsoever, may not recover any damages whatsoever, and its sole right is to be paid as if the termination was for convenience under Section 15.1.5.


15.1.7 Termination for Contractor’s Inability to Perform.  If any proceeding is instituted against Contractor seeking to adjudicate Contractor as a bankrupt or insolvent and such proceeding is not dismissed within 15 days of filing, or if Contractor makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency of Contractor, or if Contractor files a petition seeking to take advantage of any other applicable law relating to bankruptcy, insolvency, reorganization, winding up or composition or readjustment of debts, or if Contractor is unable to pay its debts when due or as they mature, then Subcontractor may terminate this Contract effective immediately upon giving written notice of such termination to Contractor.  Any such termination shall be without prejudice to any accrued rights, powers or remedies of either Party under this Contract.


14.2. Default by Contractor.


15.2.1.
Termination for Contractor’s Failure to Perform.
 If:


(a) Contractor fails to pay Subcontractor any amount due under any invoice within 15 days after the amount became due and payable (and regardless whether Contractor has received payment from Owner under the EPC contract),


(b) Contractor fails to observe or perform any of its material covenants or agreements contained in this Contract (other than for payments to Subcontractor), or


(c) any material representation or warranty of Contractor shall have been incorrect as of the date made and shall remain incorrect at the time in question, 


then, provided Contractor fails to correct such condition within 10 days of receipt of written notice from Subcontractor stating the nature of the condition and requiring Contractor to remedy the same or, if such default is a default not capable of being remedied within such 10 days, to diligently commence to correct such condition within 15 days of receipt of such written notice and to complete the correction within 20 days after receipt of such notice, Subcontractor may, after giving Contractor three days notice thereof, so long as such default continues uncured, terminate this Contract.  


15.2.2
Subcontractor’s Remedies.  If this Contract is terminated pursuant to the provisions of this Section 15.2, the Subcontractor shall become entitled to receive any unpaid and previously invoiced amounts for Work completed plus the amount for any partially completed Work not yet invoiced.  In addition to such amount, the Subcontractor shall be entitled to receive, without duplication:  (A) the sum of (i) the amount of any expenditure reasonably incurred by Subcontractor in the expectation of the performance of this Contract subject to Subcontractor’s efforts to mitigate such expenditures, including amounts spent in respect of materials to be delivered to Contractor and Owner that are not incorporated into the Work; (ii) the amount of any liabilities owing by Contractor to Subcontractor as of the date of termination, and (iii) any expenditure reasonably incurred by Subcontractor  in consequence of the termination of this Contract (including reasonable legal fees and expenses), less (B) the amount of liabilities owing by Subcontractor to Contractor as of the date of such termination.  Payments for termination under this Section 15.2 shall be due Subcontractor within 10 days of Owner’s receipt of a substantiated, itemized invoice and the delivery of any Work executed as of the date of termination.  If this Contract is terminated pursuant to the provisions of Section 15.2 Contractor shall be entitled to remove immediately the Subcontractor Equipment and the temporary Work that is on the Site.


14.3. Suspension of Work.


The following terms applies with respect to any suspension of the Work:  


(a) Contractor may, at any time and from time to time and for any reason, by written notice to Subcontractor, suspend the carrying out of the Work or any part thereof.  Subcontractor shall, on such written notice of Contractor, suspend the carrying out of the Work or any part thereof for such time and in such manner as Contractor may require and shall during any such suspension properly protect and secure the Work in accordance with GIP.


(b) Subcontractor may by ten (10) days prior written notice to Contractor, suspend the carrying out of the Work or any part thereof on account of Contractor’s failure to pay or authorize the payment of any undisputed amount under any invoice within 15 days of the invoice due date (regardless of whether Contractor has received payment from Owner under the EPC contract).  


(c) Contractor may at any time following a suspension give notice (and provided Contractor has paid all sums due and owing to Subcontractor in case of suspension under Section 15.3(b))to Subcontractor to proceed with the Work previously suspended.


(d) Upon receipt of any such notice to proceed under Section 15.3(b), and any payment required under Section 15.3(c), Subcontractor shall examine any Work that was adversely affected by the suspension and shall, at Contractor’s expense, make good any deterioration of or damage to such Work that may have occurred during the suspension (unless resulting from any breach by Subcontractor of its obligations to protect and secure the Work) and, subject to Section 15.3(e), shall proceed with the Work previously suspended


(e)
In the event of a suspension of the Work pursuant to this Section 15.3(a), Subcontractor and Contractor shall negotiate in good faith to agree the level of staff and labor to be retained by Subcontractor on or near the Site and a monthly fee to be paid to Subcontractor by Contractor during the period of any such suspension.  In the event that the Parties do not agree within 15 days following such suspension, the notice of suspension shall be treated as a Change Order Request delivered by Contractor to Subcontractor pursuant to Section 6.2.1 and Subcontractor shall proceed to maintain staff and labor on or near the Site as requested by Contractor subject to the provisions of Sections 6.2, and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.  Upon receipt of notice to proceed pursuant to Section 15.3(c), and any payment required under Section 15.3(c), Subcontractor shall be entitled to a Change Order pursuant to Section 6.3.1 to reflect any Changes appropriate in respect of such suspension and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


ARTICLE 15 
FORCE MAJEURE


15.1. Force Majeure.

“Force Majeure” shall mean any events or circumstances, or any combination of events or circumstances, that are beyond the reasonable control of the affected Party, that could not have been prevented by the exercise of reasonable skill and care, and that have, or any consequences thereof have, a material and adverse effect upon the performance by the affected Party of its obligations under this Contract (including the cost and time for such performance) including the following:


(a) Any act of war (whether declared or undeclared), invasion, armed conflict or act of foreign enemy, blockade, embargo, revolution, riot, religious strife or civil commotion;


(b) Any sabotage, terrorism, general or organized objections, protests or unrest or the threat of any such acts;


(c) Except to the extent that they constitute remedies or sanctions lawfully exercised by a Governmental Authority as a result of a breach by the affected Party, its contractors or subcontractors, servants or agents of applicable Laws, any act of state or other exercise of a sovereign or executive prerogative by any Governmental Authority, including expropriation, nationalization or compulsory acquisition and acts claimed to be justified by executive necessity;


(d) Any explosion, chemical or radioactive contamination or ionizing radiation;


(e) Any strike, work stoppage, slowdown or other industrial action or labor dispute at or extending beyond the Site;


(f) Any Change in Law, including the imposition after the Notice To Proceed Effective Date of export or import controls affecting the export or import of goods, materials, equipment or technical data for incorporation in the Facility or Work;


(g) Any lightning, earthquake, tempest, flooding, fire, cyclone, hurricane, typhoon, tidal waves, whirlwind, storm, drought or lack of water and other unusual or extremely adverse weather or environmental conditions or action of the elements, meteorites, aircraft or objects falling from aircraft or other aerial devices, the occurrence of pressure waves caused by aircraft or other aerial devices traveling at supersonic speeds;


(h) epidemic or plague;


(i) act of God; and


(j) to the extent that the same are caused by events or circumstances that are themselves a Force Majeure, shortage of labor; delay in delivery, loss or damage to materials or CVG Equipment or Subcontractor’s Equipment in transit or on Site; delay in performance of a Supplier and breakdown of CVG Equipment or Subcontractor’s Equipment.


15.2. Excused Performance.


Except for the obligation to timely pay money for Work actually performed or for other payment obligations or liabilities hereunder, either Party shall be excused from the performance or delay in performance of its obligations hereunder (and shall not be considered to be in default with respect thereto) if and to the extent that its failure to perform or delay in the performance of each such obligation is due to Force Majeure, provided, that:


(a) the affected Party gives the other Party written notice describing in reasonable detail, to the extent then available, the Force Majeure as soon as is reasonably practicable, but in no event later than ten (10) days after such Party first becomes aware of the occurrence or commencement of such Force Majeure; and


(b) the suspension of performance is of no greater scope and of no longer duration than is reasonably required by the Force Majeure, including a reasonable recovery period within which to restart performance.


15.3. Performance Continuation.

Upon the occurrence of any Force Majeure, Subcontractor shall use reasonable efforts to continue to perform its obligations under this Contract and to minimize the adverse effects of such circumstances.  Subcontractor shall notify Contractor of the steps it proposes to take, including any reasonable alternative means for performance.


15.4. Change of Contract Terms.

Upon the occurrence of any Force Majeure, Subcontractor shall be entitled to an equitable adjustment to the Schedule and Contract Price, subject always to Owner’s requirements and approval unless it is determined that the Force Majeure is due to the fault of Contractor, or in Subcontractor’s opinion, Contractor fails to diligently pursue the approval of Owner.


15.5. Suspension of the Work, Resumption of Performance.

Subject to Section 15.3, in the event of a suspension of the Work due to a Force Majeure, Subcontractor and Contractor shall negotiate in good faith to agree the level of staff and labor to be retained by Subcontractor on or near the Site.  When a Party whose performance has been suspended due to Force Majeure becomes able to resume performance of its obligations under this Contract, such Party shall give the other Party written notice to that effect and shall promptly resume performance hereunder.


15.6. Termination for Force Majeure.

Notwithstanding that Subcontractor may have become entitled to an extension of time in which to perform its obligations hereunder due to Force Majeure, and consistent with the  provisions of the EPC contract between Owner and Contractor, if by virtue of Section 16.2 either Party shall have been  excused from the performance of any material obligation under this Contract for a continuous period of 2 months or performance of the Work shall have been suspended for two or more non-continuous periods that in the aggregate exceed 3 months occurring following Notice To Proceed Effective Date, then either Party may at any time thereafter, provided such performance is still excused, by notice to the other terminate this Contract; provided, however, under no circumstances may Subcontractor terminate this Contract in the event where (i) Contractor is not able to similarly  terminate its EPC contract with the Owner and (ii) Subcontractor is reimbursed for any additional liabilities, costs and expenses incurred as a result thereof and is not otherwise penalized for the extended delay. In the event of a termination under this Section 16.6, as of the effective date of termination, Subcontractor shall be released from any further obligation to perform the Work and Subcontractor shall thereupon:


(a) immediately discontinue the Work except for such Work as may be reasonably necessary to preserve and protect Work already in progress and to protect the CVG Equipment and Subcontractor Equipment at the Site;


(b) place no further orders or enter into Subcontracts for Work;


(c) assist Contractor in preparing an inventory of all Subcontractor Equipment and CVG Equipment in use or in storage at the Site;


(d) terminate all Subcontracts, except those Contractor has designated to be assigned pursuant to Section 16.6(e);


(e) assign to Contractor title to all Work not already owned by Contractor, together with all Subcontracts and other contractual agreements (including warranties) as may be designated by Contractor;


(f) assign to Contractor, to the extent assignable and further subject to Section 8.1.3 and Section 8.1.4, all issued Governmental Authorizations, patents and other proprietary rights, if any, then held by Subcontractor pertaining to the Facility;


(g) remove from the Site all Subcontractor’s Equipment subject to the consent of Contractor; and


(h) deliver to Contractor all information prepared hereunder with respect to the Facility or Work as may be reasonably requested by Contractor and which has been paid for by Contractor, including all drawings, plans, specifications, studies, reports and other information prepared hereunder as of the date of termination for the completion and operation of the Facility.


15.7. Payment on Termination.

If this Contract is terminated pursuant to Section 16.6, Contractor will pay Subcontractor pursuant to Section 15.1.6.

 ARTICLE 17


INDEMNITIES





17.1
Subcontractor Indemnity.


Subcontractor agrees to indemnify, defend and hold harmless Contractor Indemnitees from and against any and all claims, demands, losses, damages, causes of action, suits, and liabilities (including all expenses of litigation, court costs and reasonable attorneys’ fees):


(a) attributable to bodily injury (including death) of any person or property damage of third parties to the extent caused by the negligence or willful misconduct of any of the Subcontractor Indemnitees, or


(b) attributable to any bodily injury (including death) or property damage (including property of Subcontractor, Contractor and third parties) caused by any spill or release of Hazardous Substances for which Subcontractor is responsible under Section 3.15 other than any such spill or release caused by the negligence or willful misconduct of any Contractor Indemnitee, 


Subcontractor is liable to pay compensation for any and all damages caused to Contractor or any third parties, unless it may prove that damages were caused by Contractor, Force Majeure or may be attributed to third party’s fault. Subcontractor will defend and indemnify Contractor against any third party claim, except when damages are caused by Contractor’s fault.


17.2.
Contractor Indemnity.


Contractor agrees to indemnify, defend and hold harmless Subcontractor Indemnitees from and against any and all claims, demands, losses, damages, causes of action, suits, and liabilities (including all expenses of litigation, court costs and reasonable attorneys’ fees):


(a)
attributable to bodily injury (including death) of any person or property damage of third parties to the extent caused by the negligence or willful misconduct of any of the Contractor Indemnitees, or


(b)
attributable to bodily injury (including death) or property damage (including property of any Contractor Indemnitee and of third parties) caused by any Hazardous Substances for which Owner is responsible under Section 3.15 unless such injury or damage is caused by the negligence or willful misconduct of any Contractor Indemnitee.


17.3.
Notice.


Each Party shall promptly notify the other in writing of any claims which may be covered by the indemnities set forth hereunder.  Without limiting the generality of the foregoing, Contractor shall notify Subcontractor in writing as soon as Contractor shall receive notice of any claims of infringement of patents or other proprietary rights occurring in connection with Subcontractor’s performance of the Work.  In turn, Subcontractor shall timely notify Contractor in writing of any claims which Subcontractor may receive alleging infringement of patents or other proprietary rights which may affect Subcontractor’s performance of the Work.  


17.4.
Conduct and Administration of Claims.


The indemnifying Party, hereunder (the “Indemnitor”) shall have sole charge and direction of conduct of the prosecution, defense and settlement of any suit or proceeding based on any claim, demand, loss, damage, cause of action, suit on liability for which Indemnitor is responsible under any Section of this Contract.  The indemnified Party (the “Indemnitee”) shall provide such assistance as the Indemnitor may reasonably require in such defense, and shall have the right to be represented in such defense by counsel of its own choice at its own expense.  If the Indemnitor fails to defend any such suit or proceeding, then following 15 days notice to Indemnitor of such election, the Indemnitee shall have the right, in its reasonable discretion, either to defend such suit or proceeding or to settle the claim which is the basis thereof, without further consent from the Indemnitor and without releasing the Indemnitor from its obligations hereunder and in either case the Indemnitor shall reimburse the Indemnitee for its expenses, costs and reasonable attorneys’ fees.  If any claim described in Section 17.3 is held to constitute an infringement of any patent or other proprietary rights and use of any Work is enjoined, Subcontractor shall at its own expense and at Subcontractor’s option (i) procure for Contractor the right to continue to use the infringing Work, (ii) replace such Work with non-infringing equipment or process of equivalent utility and efficiency, or (iii) modify such Work so that it becomes non-infringing without affecting its utility or efficiency.


ARTICLE 18
DISPUTE RESOLUTION


18.1.
Arbitration.

Except for remedies regarding Confidential Information under Section 19.4, any claim, dispute or controversy arising out of or relating to this Contract or the breach, termination or repudiation thereof shall be resolved exclusively by submission to binding arbitration in Caracas, Venezuela administered by the International Chamber of Commerce (“ICC”) in accordance with its rules then in effect, and the language of such arbitration shall be English.  There shall be three arbitrators, with each Party selecting one; the third arbitrator, who shall be the chairman of the panel and need not be a national of a country other than those of the Parties, shall be selected by the two arbitrators appointed by the Parties.  The claimant shall name its arbitrator in the demand for arbitration and the responding Party shall name its arbitrator within 30 days after receipt of the demand for arbitration.  The third arbitrator shall be named by the first two arbitrators within 30 days after the appointment of the second arbitrator.  Each arbitrator must be qualified by having at least 10 years’ experience in the construction and engineering of power generation facilities or in the electric utility industry.  Should any Party fail timely to name its arbitrator or should the first two arbitrators named fail timely to name a third arbitrator, any such arbitrator not timely named shall be appointed by the ICC.  The arbitration proceeding and all correspondence and documents submitted thereto shall be conducted and prepared in the English language.  The award of the arbitrators shall be based upon principles of law and shall be final and binding upon the Parties without the right of appeal to the courts.  Judgment on the award may be entered by any court having jurisdiction thereof.  The costs and expenses of the arbitration (including reasonable attorney’s fees) shall be borne by the losing Party, unless the arbitrators determine that it would be manifestly unfair to honor this agreement of the Parties and determine a different allocation of costs.


18.2.
Submission to Jurisdiction.

This Article 18 and any arbitral award hereunder shall be enforceable, and any action in aid of dispute resolution hereunder may be brought, in any federal or state court in the United States having jurisdiction, and the Parties each consent to the nonexclusive jurisdiction of, and to the laying of venue in, such court for such purpose.  Each Party irrevocably waives any objection to this venue on any ground, including that it is an inconvenient forum.


18.3.
Applicable Law; Waiver of Punitive Damages.

All procedural aspects of the agreement to arbitrate, including, but not limited to, the construction and interpretation of the agreement to arbitrate, the scope of the arbitrable issues, allegations of waiver, delay, or other defenses as to arbitrability, and the rules governing the conduct of the arbitration, shall be governed by and construed pursuant to the rules of the ICC. In deciding the substance of any such claim, dispute or controversy, the arbitrators shall apply the substantive laws of the Republic of Venezuela without reference to any rule thereof that would require the application of the law of another jurisdiction; provided, however, that the arbitrators shall have no authority to award punitive damages under any circumstances (whether it be exemplary damages, treble damages, or any other penalty or punitive type of damages) regardless of whether such damages may be available under any law, the Parties hereby waiving their right, if any, to recover punitive damages in connection with any such claims, disputes or disagreements.


18.4.
Continuation of Services.


Except as otherwise provided hereunder, pending final resolution of any dispute, whether or not submitted to arbitration hereunder, the Parties shall continue to fulfill their respective obligations under this Contract.


ARTICLE 19
CONFIDENTIAL INFORMATION


19.1.
Confidential Information.

From the Effective Date until two (2) years following Substantial Completion or the earlier termination of this Contract, neither Subcontractor, Contractor nor any licensee of Contractor pursuant to Section 8.1.4 shall disclose any Confidential Information other than to its Representatives, to the arbitrators in any arbitration pursuant to Section 18.1 and to any court (with an appropriate protective order) in any litigation pursuant to Section 18.2 or Section 19.4.  “Representatives,” as used in this Contract, shall include Affiliates, Suppliers, and their respective directors, officers, employees, auditors, and counsel. It is understood (a) that any Representative receiving Confidential Information shall be informed of the obligation of nondisclosure pursuant to this Contract and (b) Contractor and Subcontractor each shall be responsible for any breach of this Contract by its Representatives.


19.2.
Notice Preceding Compelled Disclosure.

If Subcontractor, Contractor or any Representative of either is requested or required (by oral question, interrogatory, request for information or documents, subpoena, civil investigative demand or other law or legal process) to disclose any Confidential Information, such Party will promptly notify the other Party of such request or requirement so that the other Party may seek an injunction, appropriate protective order or grant a waiver of compliance with the provisions of this Contract.  If, in the absence of an injunction, protective order or the receipt of a waiver hereunder, such Party is compelled by such law or legal process to disclose any Confidential Information, then such Party may disclose only such of the Confidential Information as is required, provided that if it exercises reasonable efforts to obtain an order or other reliable assurance that confidential treatment will be accorded to the disclosed Confidential Information, there shall be no liability for the disclosure of Confidential Information pursuant to this sentence.


19.3.
Definition of “Confidential Information”.

The term “Confidential Information” shall mean all written information relating to the Facility and furnished by one Party to the other after the Effective Date of this Contract. Confidential Information also shall include all written information generated by a Party or its Representatives that contains, reflects or is derived from furnished Confidential Information.  The term “written information” shall include information recorded or stored in a digital format on electronic, magnetic or optical media.  The following shall not constitute Confidential Information for purposes of this Contract: (a) information that is or becomes publicly available other than as a result of a disclosure in violation of this Contract, (b) information that already was known to the recipient prior to being furnished pursuant to this Contract, and (c) information that becomes available on a non-confidential basis from a source other than the disclosing Party if such source was not subject to any prohibition against transmitting the information to the recipient.


19.4.
Remedies.

Money damages would not be a sufficient remedy for any breach of the above provisions of this Article 19 and the disclosing Party shall be entitled to seek specific performance and injunctive relief as remedies for any such breach.  Such remedies shall not be deemed to be the exclusive remedies for any such breach, but shall be in addition to all other remedies available at law or in equity.  The Parties agree that any action or application for such remedies may be brought either in a federal or state court in the United States having jurisdiction, and the Parties each consent to the nonexclusive jurisdiction of, and to the laying of venue in, such court for such purpose.  Each Party irrevocably waives any objection to this venue on any ground, including that it is an inconvenient forum.


ARTICLE 20 
MISCELLANEOUS PROVISIONS


20.1.
Governing Law.

This Contract shall be governed by, construed and enforced in accordance with, the laws of the Republic of Venezuela (without giving effect to the principles thereof relating to conflicts of laws).  The Parties further agree that the United Nations Convention on the International Sale of Goods does not apply to this Contract.


20.2.
Notice.

Any notice, demand, offer, correspondence, email, or other written instrument required or permitted to be given pursuant to this Contract shall be in writing signed by the Party giving such notice and shall be in the English language and shall be hand delivered or sent by registered letter or telefax (subject to confirmation of receipt) to the address or telefax number set forth below.


To Contractor: 



DERWICK ASSOCIATES S.A.


MMG Tower, Piso 16,


Calle 53, 


Urbanizacion Marbella, 


Ciudad de Panama, Republica de Panama 

Attn: Alejandro Betancourt Lopez

Telefax: 58-212-975-2269

To Subcontractor:


PROENERGY SERVICES INTERNATIONAL, INC. 

2001 ProEnergy Blvd.

Sedalia, Missouri 65301


Attn: Jeff Canon


Telefax: 660-829-1160


Each Party to this Contract shall have the right to change the place to which notice shall be sent or delivered by similar notice sent in like manner to the other Party.  The effective date of a notice issued pursuant to this Contract shall be as of the addressee’s receipt of such notice.


20.3.
Assignment.


Except as set forth hereinafter in this Section 20.3, this Contract may be assigned only with the prior written consent of the other Party to this Contract.  Subcontractor may assign this Contract to any Affiliate of Subcontractor; provided that such Affiliate assumes Subcontractor’s obligations under this Contract and Subcontractor unconditionally guarantees the performance of such Affiliate’s obligations under this Contract.  Any purported assignment not in compliance with this Section 20.3 shall be void and without force or effect.


20.4.
No Unlawful Payments.

Subcontractor and Contractor each covenants and agrees not to act in violation of the U.S. Foreign Corrupt Practices Act, and in connection therewith, shall not directly or indirectly receive, authorize, make, or promise to make any offer, payment, or gift of anything of value that would violate the laws of the United States of America, or the laws of the country or countries in which any of the Work is performed, to or for the use or benefit of (a) any official, candidate for political office, or employee of any agency or instrumentality of any government, political party, public international organization, or any other Person, or (b) any Person, while knowing that all or a portion of such money or thing of value will be directly or indirectly offered, given, or promised to any official, candidate for political office, or employee of any agency or instrumentality of any government, political party, public international organization, or any other Person.


Subcontractor agrees to indemnify, defend and hold harmless Contractor Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses, attributable to any failure of Subcontractor (including its Suppliers and their officers, directors, and representatives) to comply with this Section.  Contractor agrees to indemnify, defend and hold harmless Subcontractor Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses, attributable to any failure of any of the Contractor Indemnitees or any direct or indirect owners of or investors in Contractor to comply with this Section.


20.5.
Miscellaneous.

20.5.1
Entire Agreement.  This Contract, and any provisions of the EPC contract between Contractor and the Owner that by reference herein apply to Subcontractor, contains the entire understanding of the Parties with respect to the subject matter hereof and reflects the prior agreements and commitments with respect thereto.  There are no other oral understandings, terms or conditions and neither Party has relied upon any representation, express or implied, not contained in this Contract.  All communications, whether in writing or oral, between the Parties shall be in the English language. 


20.5.2
Amendments.  No change, amendment or modification of this Contract shall be valid or binding upon the Parties hereto unless such change, amendment or modification shall be in writing and duly executed by both Parties hereto.


20.5.3
Joint Effort.  Preparation of this Contract has been a joint effort of the Parties and the resulting document shall not be construed more severely against one of the Parties than against the other.


20.5.4
Captions.  The captions contained in this Contract are for convenience and reference only and in no way define, describe, extend or limit the scope of intent of this Contract or the intent of any provision contained herein.


20.5.5
Severability.  The invalidity of one or more phrases, sentences, clauses, sections or articles contained in this Contract shall not affect the validity of the remaining portions of the Contract so long as the material purposes of this Contract can be determined and effectuated. If any material provision is held to be invalid, the Parties agree to negotiate an equitable amendment to the provisions of this Contract to give effect to the underlying purposes of the invalid portion or provisions of this Contract.


20.5.6
No Waiver.  Any failure of any Party to enforce any of the provisions of this Contract or to require compliance with any of its terms at any time during the pendency of this Contract shall in no way affect the validity of this Contract, or any part hereof, and shall not be deemed a waiver of the right of such Party thereafter to enforce such provisions or require compliance with such terms.


20.5.7
Successors and Assigns.  This Contract shall be binding upon and shall inure to the benefit of the Parties hereto and their successors and permitted assigns.


20.5.8
Obligations.  Nothing contained in this Contract shall be construed as constituting a joint venture or partnership between Subcontractor and Contractor.


20.5.9
Further Assurances.  Subcontractor and Contractor agree to provide such information, execute and deliver any instruments and documents and to take such other actions as may be necessary or reasonably requested by the other Party that are not inconsistent with the provisions of this Contract and that do not involve the assumptions of obligations other than those provided for in this Contract, in order to give full effect to this Contract and to carry out the intent of this Contract.


20.5.10
Performance of Obligations.  If an obligation to be performed under this Contract falls due on a day other than a Business Day, the obligation shall be due on the next Business Day.


20.5.11
Exhibits, Schedules.  Subject to Section 20.5.12, all exhibits and schedules referenced in this Contract shall be incorporated into this Contract by such reference.


20.5.12
Priority.  In the event of any conflict or inconsistency between the body of this Contract and the exhibits, attachments and schedules incorporated herein or any other incorporated or associated documentation including the provisions of the EPC contract between Owner and Contractor, the terms and conditions of this Contract shall control notwithstanding such incorporation.  


20.5.13
Counterparts.  This Contract may be signed in any number of counterparts and each counterpart shall represent a fully executed original as if signed by both Parties.


20.5.15 Survival, Termination of Obligations.  The indemnities set forth in this Contract shall survive the completion of the Work and any termination of this Contract; provided, however, that on the earlier of the date two years following (i) Substantial Completion or (ii) the termination of this Contract, all liability of Contractor and Subcontractor under this Contract shall fully terminate and expire except for any liability for claims that are the subject of litigation or other proceedings pending on such date.


IN WITNESS WHEREOF, Contractor and Subcontractor executed this Contract as of the date first written above.


Contractor:


DERWICK ASSOCIATES S.A.

By:___________________


Name:_________________


Title:__________________


Subcontractor:


PROENERGY SERVICES INTERNATIONAL, INC.

By:_______________________


Name:_____________________


Title:______________________


EXHIBIT A


TECHNICAL SCOPE DOCMENT (TSD)

EXHIBIT B


PAYMENT SCHEDULE


Down Payment (50%)





US$ 40,000,000.00


Civil Foundations Complete (25%)



US$ 20,000,000.00


Gas Turbines on Foundations (10%)



US$   7,700,000.00


Electrical / Mechanical Complete (10%)



US$   7,700,000.00


Startup Complete and Ready to Export Power (5%)

US$   4,000,000.00










===============


Total 







US$ 79,400,000.00


EXHIBIT C


INSURANCE


1.0.
Subcontractor’s Insurance

1.1
Workers' Compensation and Employers' Liability Insurance.  Subcontractor shall (i) maintain workers' compensation insurance as required by the law of the jurisdiction where the Work is performed, and (ii) maintain employers' liability insurance with a $1,000,000 minimum limit per accident.


1.2
Commercial General Liability Insurance.  Subcontractor shall procure and carry commercial general liability insurance on a claims made or occurrence basis against claims for personal injury (including bodily injury and death) and property damage.  Such insurance shall provide coverage for products-completed operations, blanket contractual, premises/operation, explosion, collapse and underground hazard coverage, broad form property damage, broad form contractual liability, personal injury insurance, independent contractors liability, hostile fire liability and include a severability of interests or cross liability clause.  The policy shall provide for a $2,000,000 minimum limit per occurrence and $2,000,000 minimum limit in the aggregate. 


1.3
Automobile Liability Insurance. Subcontractor shall procure and carry liability insurance against claims for personal injury (including bodily injury and death) and property damage covering all vehicles owned, leased or non-owned and hired by the Subcontractor, including loading and unloading, with a $1,000,000 minimum limit per occurrence. 


1.4 Excess Liability Insurance.  Subcontractor shall procure and carry excess liability insurance on a claims made or occurrence basis against claims for personal injury (including bodily injury and death) and property damage and applying in excess of the limits of insurance prescribed for the policies required in Sections 1.1 (ii), 1.2, and 1.3.  Such insurance shall provide coverage for products-completed operations, blanket contractual, premises/operation, explosion, collapse and underground hazard coverage, broad form property damage, broad form contractual liability, personal injury insurance, independent contractors liability, hostile fire liability and include a severability of interests or cross liability clause.  The policy shall provide for a $5,000,000 minimum limit per occurrence and $5,000,000 minimum limit in the aggregate.
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ENGINEERING, PROCUREMENT AND CONSTRUCTION SERVICES AGREEMENT


THIS ENGINEERING, PROCUREMENT AND CONSTRUCTION SERVICES AGREEMENT (this “Contract”), dated as of February __, 2010 (the “Effective Date”), between DERWICK ASSOCIATES S.A., a company organized under the laws of Panama (“Contractor”) and PROENERGY SERVICES INTERNATIONAL, INC., a company organized under the laws of the United States of America (“Subcontractor”).


RECITALS:


WHEREAS, Corporacion Venezolana de Guayana (CVG)(“Owner”) is a Venezuelan state owned company which owns an existing steel mill complex located in Pto. Ordaz, Venezuela, and known as the Sidor Plant (“Sidor Plant”);


WHEREAS, Contractor intends to enter into an EPC contract with Owner to design, engineer, procure and construct a nominal 175MW dual fuel power generation facilities adjacent to the R2 and R3 Substations at the Sidor Plant utilizing the Owner supplied, pre-owned combustion turbo generator sets consisting of one (1) GE 7EA and two (2) LM6000 PC Sprint units (Plant “A”)(the “Facility”);


WHEREAS, Subcontractor has the financial, technical and operational capabilities to perform certain services in connection with the design, engineering, procurement and construction of the Facility;


WHEREAS, Contractor desires to have Subcontractor provide certain engineering, procurement, construction, commissioning, start-up and testing services in connection with the building, commissioning and startup of the Facility (the “Work” as further defined hereinbelow); and

NOW, THEREFORE, taking into account the above considerations, Contractor and Subcontractor agree as follows: 


ARTICLE 1 
DEFINITIONS AND CONSTRUCTION


1.1. Definitions.


Terms appearing herein with their first letter capitalized and without other definition shall have the meanings specified in this Section 1.1, unless the context requires otherwise.


“Affiliate” means, with respect to any Person, any other Person that (a) owns or controls, directly or indirectly, the first Person, (b) is owned or controlled by the first Person, or (c) is under common ownership or control with the first Person, where “own” means ownership of fifty percent (50%) or more of the equity interests or rights to distributions on account of equity of the Person and “control” means the power to direct the management or policies of the Person, whether through the ownership of voting securities, by contract, or otherwise.


“Business Day” means any day other than a Saturday, a Sunday, or a holiday on which banks in Caracas, Venezuela are authorized or required by law to be closed.


“Change” means any change in the Scope of Work, Contract Price, Schedule, and any other addition, alteration, deletion or modification of the Work pursuant to this Contract.

“Change In Law” means the occurrence of any of the following events after the Notice to Proceed Effective Date:  (a) repeal, amendment, modification, supplementation or replacement of any existing Governmental Authorization or Law affecting the Work, Contractor or Subcontractor or any of their Affiliates or Suppliers in relation to the Work, (b) promulgation or enactment of any new Governmental Authorization or Law affecting the Work, Contractor, Subcontractor or any of their Affiliates or Suppliers in relation to the Work, (c) cancellation or non-renewal or a change in the conditions applicable to any Governmental Authorization, (d) commencement of the effectiveness of any Law affecting the Work, Contractor, Subcontractor or any of their Affiliates or Suppliers in relation to the Work or imposition of a requirement for a Governmental Authorization that has not yet entered into effect or is not required at the Notice To Proceed Effective Date, (e) change in the manner in which a Law or Governmental Authorization is enforced, applied or interpreted with respect to the Work, Contractor, Subcontractor or any of their Affiliates or Suppliers in relation to the Work, or in the enforcement, application or interpretation thereof, (f) after the date of grant of any of the Governmental Authorizations a change in the terms and conditions attaching to any such Governmental Authorization or the attachment of any new terms or conditions to such Governmental Authorization or any renewal thereof, or (g) any of the Governmental Authorizations not being granted on a timely basis on application therefore having been duly made.

“Change In Taxes” means the occurrence of any of the following after the Notice To Proceed Effective Date that relates to Contractor Applicable Taxes other than corporate income taxes:  (a) the repeal, amendment, modification, supplementation or replacement of any existing Law, (b) the promulgation or enactment of any new Law, (c) commencement of the effectiveness of any Law; (d) the change in the manner in which any Law is enforced, applied or interpreted, or (e) a change in rate or amount of Taxes.


“Change Order” means an instrument effecting a Change that is requested by Owner or Contractor and (a) agreed between and executed by Contractor and Subcontractor pursuant to Article 6 or (b) issued pursuant to the resolution of a dispute in accordance with Article 18, in each case setting forth the details of any Change or Changes effected by such instrument.


“Change Order Request” means a notice from the Contractor to the Subcontractor issued pursuant to Section 6.2.1 or a notice from the Subcontractor to the Contractor issued pursuant to Section 6.3.1, in each case setting forth the details of the Change or Changes requested.


“Confidential Information” has the meaning set forth in Section 19.3.


 “Contract” means this Engineering, Procurement and Construction Services Agreement, including all exhibits, attachments, and schedules hereto, as amended, modified or supplemented from time to time in accordance with its terms.


“Contractor” means Derwick Associates S.A.


“Contractor Delay” means any delay occasioned solely by Contractor in performing its obligations set out in Article 4 and elsewhere in this Contract other than a suspension of such obligation in accordance with Article 16 (Force Majeure) or pursuant to Owner’s instruction. 

 “Contractor Indemnitees” means Contractor, Owner and their Affiliates, and each of their successors, assigns, officers, directors, employees and agents.


“Contract Price” has the meaning set forth in Section 7.1.


“Contractor’s Representative” means the person designated by Contractor in writing to Subcontractor.


“Day” or “day” means a calendar day and shall include Saturdays, Sundays and holidays.


“Default Rate” means the Prime Rate as in effect from time to time plus five percent (5%).  

“Effective Date” is the date above specified in the Recitals of this Contract.


“CVG Equipment” means all machinery, equipment, computer hardware and software, apparatus, materials, balance of plant equipment, and things of all kinds to be provided by Owner and that are to be incorporated into the Facility or to form a part of the Work to be delivered to Contractor including but not limited to the Gas Turbine Equipment, and as further described in Article 4 and Exhibit A.

“Facility” means the power generation plant and related facilities described in the Recitals above and as further described in Exhibit A including all equipment, materials and services furnished under this Contract.


“Final Completion” has the meaning set forth in Section 10.2.


“Final Completion Certificate” has the meaning set forth in Section 10.3.


“Force Majeure” has the meaning set forth in Section 16.1.


“Gas Turbine Equipment” means the one (1) GE 7EA and two (2) GE LM6000 PC Sprint pre-owned, simple-cycle combustion turbine generators supplied by Owner as part of the CVG Equipment. 


“Good Industry Practice” or “GIP” means the exercise of that degree of skill, diligence and prudence that would reasonably and ordinarily be expected from a skilled and experienced contractor applying the standards generally adopted by contractors for the construction of independent (non‑utility) power generation facilities of a type, location, condition and scale similar to the Facility and the Equipment, and taking into account the fast-track nature of the Schedule, unless the result of such exercise would violate any applicable Law.


“Governmental Authority” means all authorities of any nation, province, state, city, municipality, local government and any subdivision thereof, whether of an executive, legislative, judicial, administrative, military or police nature and any other Person under the direct or indirect control of any of the foregoing, including any court, tribunal, department, instrumentality, agency, board or commission and officials of any of the foregoing.


“Governmental Authorizations” means all permits, consents, decisions, licenses, clearances, approvals, no-action or no-objection certificates, certificates, confirmations or exemptions from, and all applications, notices and other filings with any Governmental Authority that are necessary for the design, engineering, procurement, construction, start-up, commissioning, testing, financing, ownership and operation of the Facility, including the performance of the Work.


“Hazardous Substances” means any substance or material regulated or governed by any Governmental Authority having jurisdiction as, or any substance, emission or material now or hereafter deemed by any Governmental Authority having jurisdiction to be, a “regulated substance”, “hazardous substance”, “toxic substance”, “pesticide”, “hazardous waste”, or any similar classification, including by reason of deleterious properties, ignitability, corrosivity, reactivity, carcinogenicity or reproductive toxicity.


“ICC” has the meaning set forth in Section 18.2.


“Indemnitee” has the meaning set forth in Section 17.4.


“Indemnitor” has the meaning set forth in Section 17.4.


“Law” means any constitution, charter, act, statute, law, ordinance, code, rule, regulation, order, treaty, decree, announcement or published practice or any interpretation thereof, or other action of any Governmental Authority, or specified standards or objective criteria contained in any applicable Governmental Authorization, or any decree, judgment or order of a court, or any engineering, construction, safety or electrical generation code applicable to the Work, the Facility or any part of either of them.


“Mechanical Completion” means the physical completion, except for Punchlist Items, of the Work so that the CVG Equipment and Subcontractor Equipment and related operating systems are ready for initial operation, adjustment and testing, in all such cases as may be necessary to permit the Facility to be started up, operated, adjusted and tested safely and without damage to the Facility, the CVG Equipment, the Subcontractor Equipment or any other property and without injury to any person.


“Minimum Performance Guaranty” has the meaning set forth in Section 12.3.


“Month” or “month” means a calendar month (in accordance with the Gregorian calendar).


“Notice To Proceed” has the meaning set forth in Section 5.1.1.


“Notice To Proceed Effective Date” means the date upon which all conditions to the effectiveness of the Notice To Proceed have been satisfied or waived in accordance with Section 5.1.1.


“Operator” means Owner or its appointed designee.


“Out of Scope Work” has the meaning set forth in Section 3.14.


“Owner” means Corporacion Venezolana de Guayana (CVG). 


“Party” means Contractor or Subcontractor.


“Parties” means Contractor and Subcontractor.


“Performance Guaranty” shall have the meaning set fort in Section 12.3.


“Person” means any natural person, corporation, company, partnership (general or limited), limited liability company, business trust, or other entity or association.


 “Prime Rate” means, at the time any determination thereof is to be made, the fluctuating rate per annum announced from time to time by Citibank N.A., New York and any successor thereto as its “prime rate” (or, if otherwise denominated, such bank’s reference rate for interest rate calculations on general commercial loans), which rate is not necessarily the lowest or best rate which such bank may at any time and from time to time charge any of its customers.  If such bank ceases to announce such a rate, then “Prime Rate” shall mean, at the time any determination thereof is to be made, the fluctuating per annum rate of interest then most recently reported in the Wall Street Journal as the “Prime Rate” (the base rate on corporate loans at large U.S. money center commercial banks) and if reported as a range, the interest rate shall be the mid-point of the range.


“Punchlist” has the meaning set forth in Section 10.4.1.


“Punchlist Item” means any uncompleted part of the Work that (considered individually or in the aggregate of all Punchlist Items) does not and will not adversely affect the performance of the Facility or the ability of Operator to operate the Facility safely and in the ordinary course of business in accordance with GIP.


“Punchlist Withholding” has the meaning set forth in Section 10.4.2.


“Related Persons” has the meaning set forth in Section 13.6.


“Replacement Subcontractor” has the meaning set forth in Section 15.1.2.


“Representatives” has the meaning set forth in Section 19.1.


“Schedule” has the meaning set forth in Section 5.1.2.


“Schedule Guaranty” has the meaning set forth in Section 12.1.


“Scope of Work” means the description of Work to be performed by Subcontractor as set forth in Section 3.1 and as further identified as those scope items to be provided by Subcontractor on Exhibit A.


“Site” means the Owner’s real property at the Sidor Plant as described in the site survey to be furnished to Subcontractor, and located in Pto. Ordaz, Venezuela and which is to be prepared by Owner pursuant to the terms and conditions of Contractor’s technical and economic offer to Owner.


“Site Variations” has the meaning set forth in Section 3.15.3.


“Subcontract” means an agreement between Subcontractor and a Supplier for the performance of any portion of the Work.


“Subcontractor” means ProEnergy Services International, Inc.

 “Subcontractor Applicable Taxes” has the meaning set forth in Section 3.11.1.


“Subcontractor Equipment” means all appliances or things of whatever nature required by Subcontractor and its Suppliers for the performance of the Work, excluding the CVG Equipment.


“Subcontractor Indemnitees” means Subcontractor, Suppliers and each of their respective Affiliates, successors, assigns, officers, directors, employees and agents.


“Substantial Completion” has the meaning set forth in Section 10.1.


“Substantial Completion Certificate” has the meaning set forth in Section 10.3.


“Supplier” means any subcontractor, vendor or supplier of equipment, materials or services to Subcontractor or any subcontractor or any Person engaged or employed by any such subcontractor, vendor or supplier in connection with the performance of any portion of the Work.


“Taxes” means any taxes, duties, imposts, fees, levies and similar charges imposed by Governmental Authorities, including income taxes, branch profits taxes or remittances, gross receipts taxes, withholding taxes, sales taxes, excise taxes, value added taxes, import duties or taxes, export duties or taxes, municipal taxes, consumption taxes, stamp taxes, superintendency or equivalent registration taxes, license fees, taxes on the movement of goods, assets taxes, capital taxes, taxes resulting from inflation accounting, profession taxes, works contract taxes and ad valorem taxes.


 “USD, U.S. Dollars or $” means lawful currency of the United States of America.


“Warranties” means the express warranties provided by Subcontractor in Article 11.


“Warranty Period” has the meaning set forth in Section 11.2.


“Work” means all equipment and other structures, instruments, facilities, materials and services performed or otherwise to be delivered to Contractor by Subcontractor pursuant to this Contract and all obligations, duties and responsibilities assigned to or undertaken by Subcontractor with respect thereto pursuant to this Contract.  In no event shall Work include any CVG Equipment or any materials or services of any kind or nature provided by or on behalf of Contractor directly or indirectly with respect to the development, engineering, construction, startup and commissioning of the Facility, other than as contracted directly herein to be furnished by Subcontractor to Contractor.


1.2. Rules of Construction.

In this Contract:


(a) the singular includes the plural and vice versa;


(b) the masculine gender includes the female gender and vice versa;


(c) the word “including” means including without limitation; 


(d) references to Articles, Sections and Exhibits are, unless the context otherwise requires, references to Articles of, Sections of and Exhibits to this Contract;


(e) Article, Section and Exhibit headings are for ease of reference only; 


(f) Any reference to a statute shall be construed as a reference to such statute as the same may have been, or may from time to time be, amended or re-enacted; and


(g) Unless otherwise provided herein, whenever a consent or approval is required by one Party from the other Party, such consent or approval shall not be unreasonably withheld or delayed.


ARTICLE 2 
RELATIONSHIP OF CONTRACTOR, SUBCONTRACTOR AND SUPPLIERS


2.1. Status of Subcontractor.

In performing the Work hereunder, Subcontractor shall at all times be an independent contractor and shall have sole responsibility for and control over the details and means and methods of performing the Work, subject to the other provisions of this Contract.


2.2. Suppliers.


Contractor acknowledges and agrees that Subcontractor may have portions of the Work accomplished by Suppliers.  Subcontractor shall cause all Suppliers to perform their work in conformity with all relevant provisions of this Contract.  No contractual relationship shall exist between Contractor and any Supplier with respect to the Work to be performed pursuant to this Contract, and no Supplier is intended to be or shall be deemed a third-party beneficiary of this Contract.  No Supplier, agent, or employee of Subcontractor shall be deemed to be the agent, subcontractor, representative or employee of Contractor. Subcontractor agrees that it shall be as fully responsible to Contractor for the acts and omissions of Suppliers with respect to the Work as Subcontractor is for its own acts or omissions under this Contract.  Unless Contractor expressly agrees in writing, Contractor shall not be obligated to pay or see to the payment of any Supplier and Subcontractor agrees to defend and indemnify Contractor and Owner accordingly.  Entry into any Subcontract shall not relieve Subcontractor of any of its obligations to perform the Work in accordance with this Contract.


2.3. Subcontract Provisions.

Subcontractor shall ensure that all of its Subcontracts between Subcontractor and any it’s Suppliers are in writing.  Each Subcontract for any major Subcontractor Equipment shall provide that all Subcontractor’s rights, including all warranties and obligations of Supplier under such Subcontract, are assignable to Contractor and/or to Owner and each of their successors and assigns upon Contractor’s written request, without further consent of Supplier following any termination of this Contract.


ARTICLE 3 
SUBCONTRACTOR’S RESPONSIBILITIES


3.1. Scope of Work.


3.1.1. General Description of Work.  Subcontractor shall complete the Work so that it complies with the requirements set forth in this Contract, including the requirements of Mechanical Completion, Substantial Completion and Final Completion.  In the event of any conflict or inconsistency between the requirements of this Contract and GIP, the requirements of this Contract shall prevail.  In the event of any conflict or inconsistency between the requirements of Exhibit A or any other provision of this Contract with respect to the Scope of Work, the requirements of Exhibit A shall prevail. Subcontractor shall at all times abide by Contractor’s instructions and any Owner requirements.


3.1.2. Specific Responsibilities.  Without duplication of or limiting the generality of Section 3.1.1 or any other provision of this Contract, and except as set forth in Article 4, Subcontractor shall in accordance with the provisions of this Contract:


(a) provide the Scope of Work in accordance with the terms of this Contract; Contractor instructions and Owner requirements for Contractor to timely perform all its obligations under its contract with Owner provided such instructions or requirements are not in conflict or otherwise impact the cost or schedule of Subcontractor completing the Work.


(b) subject to the provisions of Section 3.15 and Exhibit A, perform any required improvements to the Site necessary for the completion of the Work in accordance with this Contract;


(c) provide all reasonable assistance to Contractor in connection with the procurement, supply and transport, handling, and storage of any CVG Equipment and the Parties further agree that Owner is responsible for and shall handle and pay for the transportation of the CVG Equipment to the Site; and


(d) provide Site management, Subcontractor Equipment, construction utilities and consumables, including lubricants, chemicals, construction consumables and construction equipment fuel necessary for the Work in accordance with this Contract except for those items to be furnished by Contractor or Owner as set forth in Exhibit A.


(e) perform all its obligations hereunder pursuant to the terms and conditions provided under Exhibit A to this Contract.


3.2. Tools. Subcontractor shall provide all tools necessary for completing the Work.


3.3. Compliance with Drawings.
Subcontractor shall perform the Work in accordance with the drawings and documents furnished in connection with the Work or otherwise furnished by or on behalf of the Contractor and/or Owner.


3.4. Subcontractor’s Personnel and Labor Relations.

3.4.1. Site Staff.  Subcontractor shall ensure sufficient suitably qualified and experienced personnel are at all times present at the Site to supervise and perform the Work at the Site.


3.4.2. Key Personnel.  Subcontractor shall appoint suitably qualified and experienced personnel to fill the positions at the Site.   The person holding the post designated as “Project Manager” shall have full authority to act on behalf of Subcontractor for all purposes in connection with the performance and administration of this Contract, and such person shall have authority to agree to a Change Order, but shall not have authority to otherwise amend this Contract unless Subcontractor has given written notice to Contractor of such express authority.  Subcontractor shall notify Contractor of the normal workplace(s) of the person who holds the post designated as Project Manager, and such person shall receive all instructions related to Site activities given by or on behalf of Contractor.  Whenever the Project Manager is absent from the Site, Subcontractor shall nominate a suitable person to act as his or her deputy.


3.4.3. Labor Relations.  Subcontractor shall use all reasonable efforts in the employment of labor and Suppliers (whether directly or indirectly employed) so as not to cause any conflict or interference with relations between the various trades or any delay in the performance of Subcontractor’s obligations.  Subcontractor shall be exclusively responsible for all labor relations matters of its employees and those of its Suppliers relating to the Work and shall at all times use and cause its Suppliers to use reasonable efforts to maintain harmony among their workforces.  Subcontractor at all times shall use and cause its Suppliers to use reasonable efforts and judgment as an experienced contractor to adopt and implement policies and practices designed to avoid work stoppages, slowdowns, disputes and strikes. Subcontractor reserves the right to hire non‑union and/or non-prevailing wage labor to the extent permitted under applicable Laws. 

3.5. Governmental Authorizations and Subcontractor Assistance.


Subcontractor shall use reasonable efforts (including the provision of documents and information requested by Contractor) to assist Contractor in its efforts to obtain the Governmental Authorizations that Contractor is required to obtain in connection with the construction and operations of the Facility.  


3.6. Control of the Work.


Except as otherwise provided with respect to Contractor’s actions under Sections 3.8.3 and 3.15, Subcontractor shall be solely responsible for all construction means, methods, techniques, sequences, and procedures in connection with the performance of the Work.


3.7. Cleanup.

Subcontractor at all times shall keep the Site reasonably free from waste materials or rubbish caused by its activities. As soon as practicable after Substantial Completion, Subcontractor shall remove all of its waste material and rubbish from the Site.


3.8. Safety and Emergencies.

3.8.1. Precautions.  Subcontractor shall be solely responsible for the safety of its operations and the operations of each Supplier.  Subcontractor shall initiate and maintain reasonable safety precautions and programs designed to promote health and safety and prevent injury to persons or damage to property on, about or adjacent to the Site.  Subcontractor shall erect and maintain reasonable safeguards for the protection of workers and the public.  Subcontractor shall exercise reasonable efforts to eliminate or abate all reasonably foreseeable safety hazards created by or otherwise resulting from performance of the Work.


3.8.2. Emergencies.  In the event of any emergency endangering life or property, Subcontractor shall take such action as may be necessary to deal with such emergency in accordance with GIP to prevent, avoid or mitigate injury, damage or loss and promptly shall notify Contractor of any such emergency and the actions taken by Subcontractor.


3.8.3. Contractor Actions.  Whenever Subcontractor has not complied with its obligations set forth in Section 3.8.1 or 3.8.2, thereby creating an emergency requiring immediate action, then Contractor may take reasonable precautions in accordance with GIP to deal with such emergency, but the taking of such action by Contractor, or Contractor’s failure to do so, shall not limit Subcontractor’s liability or its obligations under this Contract. Subcontractor shall reimburse Contractor for the reasonable costs incurred by Contractor in taking such precautions.


3.9. Compliance with Applicable Laws.

3.9.1. Compliance and Indemnity.  Subject to the other provisions of this Section 3.9 (i) in the performance of this Contract and all Work hereunder, Subcontractor shall comply with all Laws applicable to the Work, and (ii) Subcontractor agrees to indemnify, defend and hold harmless Contractor Indemnitees from and against any and all fines, penalties, related costs and expenses attributable to any failure of Subcontractor or any Supplier to comply with such applicable Laws in connection with the performance of the Work.


3.9.2. Divergences from Applicable Law.  If Subcontractor becomes aware of any divergence between any applicable Law and the Scope of Work or Subcontractor’s performance of this Contract, it shall promptly give Contractor written notice specifying the divergence and any corrections deemed appropriate for remedying such divergence.


3.9.3. Changes in Law, Changes in Tax.  If and to the extent that any Change in Law or Change in Tax gives rise to a requirement for a Change or if Subcontractor otherwise incurs any increased cost due to Change in Law or Change in Tax, Subcontractor shall be entitled, in accordance with Article 6, to a Change Order to recover any direct costs reasonably incurred in mitigation or as a consequence of any such Change in Law or Change in Tax and to evidence other appropriate Changes in respect of any such Change in Law or Change in Tax; provided, however, no such Change Order shall be in duplication of any Change afforded Subcontractor for a Change in Law pursuant to Section 16.4. and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


3.10. Books and Records.

Subcontractor shall keep and shall cause its Suppliers to keep such books, records and accounts as may be necessary for compliance with Subcontractor’s obligations under this Contract, including those under Section 7.5. Subcontractor will prepare the necessary invoices to be presented to Contractor for Contractor to provide to Owner.


3.11. Taxes and Fees.

3.11.1. Subcontractor shall be responsible within the Contract Price for the U.S. corporate income taxes imposed on Subcontractor (“Subcontractor Applicable Taxes”).


3.11.2. If Subcontractor fails to pay when due any Subcontractor Applicable Taxes and Subcontractor’s failure to pay such taxes will result in an economic loss for Contractor, then unless Subcontractor has filed a written protest regarding the application of such taxes with the relevant Government Authority, Contractor, upon five (5) days’ notice from Contractor to Subcontractor, may pay such taxes and shall be entitled to immediately recover from Subcontractor the amount paid together with all expenses incurred in connection therewith or to set off all such amounts against any sums owed by Contractor to Subcontractor.


3.12. Access and Inspections; Correction of Defects.


3.12.1. Right to Inspect.  Subject to compliance with Subcontractor’s safety policies and precautions, and at Contractor’s cost, Contractor, Owner and their authorized representatives shall have the right to (a) maintain a reasonable presence at the Site and (b) upon reasonable advance notice to Subcontractor, have access at all reasonable times to any place where Work is being performed by Subcontractor or any Supplier to observe the Work, and upon notice from Contractor, Subcontractor shall make arrangements and provide for such access.  All such Persons shall have the right to be present during the performance of the Work, and shall, by way of example and not limitation, have access to all test procedures, quality control reports and test reports and data.  


3.12.2. Correction of Defects.  Before Substantial Completion, Subcontractor shall, at its sole cost and expense, promptly correct any part of the Work that is defective or not in accordance with this Contract, regardless of the stage of its completion or the time or place of discovery of such errors.  In the event that any part of the Work is discovered to be in a defective condition or not conforming to this Contract after Substantial Completion, correction of such defective condition shall be governed by Article 11.


3.12.3. Tear-Out.  Before Substantial Completion, Contractor and/or Owner may request Subcontractor to tear out previously covered Work.  In the event Contractor and/or Owner request Subcontractor to tear out Work to permit Contractor and/or Owner to inspect previously covered Work and such Work inspected is defective, then Subcontractor shall bear the cost of such tear-out, repair and replacement.  Except in the case of the prior sentence, Subcontractor shall be entitled to a Change Order in accordance with Article 6 pursuant to which Subcontractor shall be reimbursed for all additional costs reasonably incurred on account of, and schedule delays resulting from, such tear-out, and shall receive other appropriate Changes in respect of compliance with any request from Contractor to tear out Work.


3.13. Storage and Security.

Until Substantial Completion, Subcontractor shall warehouse or otherwise provide appropriate storage for all Subcontractor Equipment at or in the vicinity of the Site.  All Subcontractor Equipment that is stored at a location other than on the Site shall be segregated from other goods, and Subcontractor shall be responsible for the security and protection of all Subcontractor Equipment stored or warehoused off the Site.


3.14. Out of Scope Work; Cooperation.


Subcontractor acknowledges and accepts that Owner may engage other Persons to perform work or provide services in connection with the Facility that are not part of the Work but may be performed in whole or in part at or adjacent to the Site (the “Out of Scope Work”). Subcontractor agrees to cooperate and use its reasonable efforts to coordinate performance of the Work with any Person performing Out of Scope Work provided that (a) Subcontractor shall have no other liability or responsibility with respect to any Out of Scope Work and (b) Subcontractor shall be entitled to a Change Order in accordance with Article 6 pursuant to which Subcontractor shall be entitled to appropriate Changes in respect of any additional costs reasonably incurred on account of such cooperation and any delay suffered as a result of interference with Subcontractor’s execution of the Work in accordance with this Contract.


3.15. Hazardous Substances, Archaeological Discoveries and Ground Risk.


3.15.1. Hazardous Substances of Contractor, Archaeological Finds.  Upon the discovery of any Hazardous Substances on the Site that were not brought onto the Site by a Subcontractor Indemnitee during construction activities, including any Hazardous Substances that were existing on the Site at or before the Notice To Proceed Effective Date, or upon the discovery of any article of value or antiquity or of archaeological or geotechnical interest, Subcontractor shall (a) promptly cease work in the affected area and direct its workers and Suppliers not to remove or further disturb any such substances or articles; (b) promptly notify Contractor of such discovery; (c) use all reasonable efforts to mitigate the effects of any such discovery to other areas of the Site, any Person and the performance of the remainder of the Work; and (d) follow any and all directions of Contractor or its representatives with respect to such discoveries; provided, however, Subcontractor shall not under any circumstances be instructed or required to remediate any such existing Hazardous Substances. Subcontractor shall be entitled, in accordance with Article 6, to a Change Order to recover additional costs reasonably incurred, schedule delays resulting from, and to other appropriate Changes in respect of any the effects of any such substances or articles and Subcontractor’s compliance with its obligations under this Section 3.15.1 and/or Contractor’s directions with respect to such discovery, in each case other than as a result of Subcontractor’s breach of its obligations under this Section 3.15.1.  The property of any such article of value or archaeological or geotechnical interest shall, as between Contractor and Subcontractor, be deemed to belong to Contractor, consistent with local law provisions.


3.15.2. Hazardous Substances of Subcontractor.  Prior to Substantial Completion, Subcontractor shall be responsible for the removal from the Site, or for otherwise making the Site safe in accordance with applicable Laws, with respect to any Hazardous Substances brought onto the Site by a Subcontractor Indemnitee during construction activities at the Site.  Contractor and/or Owner shall notify the Subcontractor immediately upon the discovery of any such materials and shall provide such assistance as may be reasonably requested by the Subcontractor to facilitate the measures to be implemented by the Subcontractor pursuant to this Section 3.15.2.


3.15.3. Site Conditions.  If during performance of the Work, Subcontractor encounters conditions at the Site other than those anticipated by Subcontractor as of the Effective Date or that are described in the site survey, geotechnical study or Sections 3.15.1 and 3.15.2 that increase Subcontractor’s cost or time for performance of the Work, which conditions include geological or geotechnical conditions, manmade underground obstructions or endangered animals or plants (the “Site Variations”), Subcontractor shall be entitled to a Change Order in accordance with the provisions of Article 6, and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.  If and to the extent that any Site Variation gives rise to the requirement to make a modification to the Facility or to a Change in the Work or the schedule, manner or sequence of execution of the Scope of Work as described in the Specifications or if Subcontractor otherwise incurs any additional costs in respect of any Site Variation, Subcontractor shall be entitled, in accordance with Article 6, to a Change Order to recover any costs reasonably incurred and schedule delays suffered in mitigation of such Site Variations and to evidence other appropriate Changes in respect of such Site Variations.


3.16. Notice Obligation.


Subcontractor shall give immediate notice to Contractor of any event or circumstance of which Subcontractor has knowledge that constitutes Contractor Delay, Change in Law, or Force Majeure affecting Subcontractor’s ability to perform its obligations under this Contract.


3.17. Traffic and Special Loads.


Subcontractor shall carry out the Work so as not to interfere unnecessarily or improperly with access to and use of public roads.  Subcontractor shall liaise with, and ascertain the requirements of, all Governmental Authorities in relation to vehicular access to and use of public roads and shall comply with those requirements.  Subcontractor shall use all reasonable means to prevent damage to any highway or bridge by any traffic of Subcontractor or any Supplier, and, in particular but without limitation, shall select routes, choose and use vehicles, and restrict and distribute loads so as to avoid damage to public highways and bridges.  


3.18. Waterborne Traffic.


Where the nature of the Work is such as to require the use by Subcontractor of waterborne transport, the provisions of Section 3.17 shall apply mutatis mutandis and be construed as though the terms “road”, “bridge” and “highway” include each lock, dock, terminal, sea wall or other structure related to a waterway and the term “vehicle” includes watercraft and shall have effect accordingly.


3.19.
Site Survey and Geotechnical Study. 


Subcontractor shall have a survey and geotechnical study of the Site prepared by qualified and experienced professional surveying and engineering firms and provide a copy to Contractor.


ARTICLE 4 
CONTRACTOR’S RESPONSIBILITIES


4.1. Contractor Assistance to Subcontractor; EPC Contract.


Contractor shall perform its covenants under this Contract, including the specific Contractor responsibilities set forth in Exhibit A and this Article 4, as well as its obligations under the EPC contract that it has entered into with Owner with respect to the Facility, in a timely manner and so as to cooperate with and assist Subcontractor in the performance of the Work.      


4.2. Contractor’s Services.


In addition to its other obligations under this Contract, Contractor shall, within the time schedule provided under its contract with the Owner and as agreed by Subcontractor, perform the obligations and provide the facilities, services, consumables and utilities as further identified as Contractor or Owner responsibilities on Exhibit A, subject always to Owner’s performance and cooperation.  Contractor shall provide and shall coordinate delivery of required fuel, and/or fuel delivery system to the Site in a manner consistent with its contract with Owner and as agreed by Subcontractor.  Contractor shall also coordinate with local utilities and provide construction utilities (including construction water, construction electricity, telephone service and start-up and testing fuel) and shall provide suitable staging, laydown and Site groundwater discharge containment areas.  Contractor shall use its best efforts to ensure the timely delivery of the CVG Equipment to the Site so as to not delay or cause Subcontractor to incur additional costs in completing the Work.


4.3. Payment.


Contractor shall timely pay all sums required to be paid by it to Subcontractor pursuant to the terms of this Contract, in each case in accordance with the provisions of Article 7.


4.4. Access to Site, Rights of Way.

Contractor shall use its best efforts to provide at Contractor’s expense, continuous, uninterrupted and unrestricted access to and use of the Site, subject always to Owner’s requirements.  Contractor shall continue to provide Subcontractor and Suppliers with such access to the Site at Contractor’s expense until Substantial Completion and thereafter as may be reasonably required to permit Subcontractor to fulfill its warranty obligations under Article 11 and to complete the Punchlist Items and to effect clean up and removal activities pursuant to Section 3.7.  In addition, Contractor will use its best efforts to provide at Contractor’s expense all easements or other rights of way required for such access to the Site and for performance of the Work.


4.5. Governmental Authorizations.

Contractor shall be responsible for obtaining (a) all of the Governmental Authorizations that are required in order for the Facility to be located, constructed and operated at the Site or that applicable Laws require to be issued in Contractor’s/Owner’s name. Contractor promptly shall, upon receipt of such documents from Owner, deliver copies of all such Governmental Authorizations to Subcontractor.  Contractor shall use its best efforts to ensure that Owner obtains all necessary custom licenses, permits and clearances and payment of corresponding import duties, taxes and fees with respect to the Facility or the performance of the Work except for the Subcontractor Applicable Taxes.


4.6. Grid Coordination.

Contractor will use its best efforts to ensure that Owner provides all necessary information and coordination with respect to the tie-in of the 69kv transmission lines to the Facility and shall arrange for the grid access, dispatch and export of electrical energy from the Facility in order for Subcontractor to fulfill its obligations under the Contract.


4.7. Contractor Representative.


The Contractor’s Representative has been appointed as the Contractor’s project manager in relation to the engineering, procurement and construction of the Facility and is authorized to act on behalf of Contractor with respect to all matters pertaining to the terms of this Contract, with whom Subcontractor shall directly consult at all times and whose instructions, approvals, requests and decisions shall be binding upon Contractor.  For the avoidance of doubt, any reference to Contractor under this Contract shall also mean Contractor’s Representative as it relates to any Change Orders, Change Order Requests, notices, communications, meetings, instructions, approvals, requests, and decisions of any kind or nature with or by the Contractor.  Contractor’s Representative shall have authority to agree to a Change Order, but shall not have authority to otherwise amend this Contract unless Contractor has given written notice to Subcontractor of such express authority.  


4.8. Divergences from Applicable Law.

If Contractor becomes aware of any divergence between any applicable Law or Governmental Authorization and the Scope of Work or any other provision of this Contract, Contractor shall give Subcontractor written notice specifying the divergence.


4.9. Contractor Delay.


In the event of any Contractor Delay, Subcontractor shall be entitled to a Change Order pursuant to Article 6 under which Subcontractor shall be paid by Contractor, on a monthly basis, in accordance with the invoicing and payment provisions set forth in Section 7.2, for any additional costs reasonably incurred on account of such Contractor Delay, and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.  


4.10. Compliance with Laws.


In the performance of its obligations under this Contract, Contractor shall ascertain and comply with all Laws and Government Authorizations that relate to the Contractor and the performance of its obligations hereunder.  Contractor agrees to indemnify, defend and hold harmless Subcontractor  and Subcontractor Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses and costs, attributable to any failure of Contractor to comply with such Laws and Governmental Authorizations in connection with the performance of its obligations under this Contract and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


4.11. Suppliers.


Contractor shall not direct or manage any of the Suppliers and shall communicate with the Suppliers only through and in coordination with Subcontractor.


4.12. Notice Obligation.

Contractor shall give timely notice to Subcontractor of any event or circumstance that constitutes, or Contractor reasonably believes will constitute, Contractor Delay, Change in Law, Force Majeure, or any other matter affecting Contractor's ability to perform its obligations under this Contract.




4.13
Spare Parts and Consumables.


Contractor will use its best efforts to ensure that Owner provides adequate storage of all spare parts and consumables necessary to operate the Facility once Substantial Completion is achieved.

4.14
Performance Bond.


Contractor agrees to pay for and provide to Owner all required bonds and forms of security under its EPC contract with Owner in connection with the Work performed by Subcontractor, including the following: a bond to guarantee adequate use of down payment, a performance bond, a bond for compliance with all labor related obligations, and good quality bond.


4.15 Taxes.  


4.15.1
Other than for Subcontractor Taxes, Contractor shall be responsible for all Taxes imposed in connection with this Contract or the Work performed by Subcontractor hereunder.


4.15.2 If Contractor fails to pay when due any such Taxes pursuant to Section 4.15.1 and Contractor’s failure to pay such Taxes will result in an economic loss for Subcontractor, then unless Contractor has filed a written protest regarding the application of such Taxes with the relevant Government Authority, Contractor, upon five (5) days’ notice from Subcontractor to Contractor, may pay such taxes and shall be entitled to immediately recover from Contractor the amount paid together with all expenses incurred in connection therewith or to set off all such amounts against any sums owed by Subcontractor to Contractor.


ARTICLE 5 
COMMENCEMENT OF WORK


5.1. Commencement of Work.


5.1.1. Issuance of Notice to Proceed.  Contractor, consistent with its contract with the Owner, shall deliver a written notice to proceed that authorizes Subcontractor to commence performance of the full Scope of Work (“Notice to Proceed”) and Subcontractor shall commence the Scope of the Work and thereafter shall proceed diligently to perform such Work.  Such Notice to Proceed shall be delivered no later than thirty (30) days from the Effective Date and shall not be effective until each of the following conditions have been satisfied by Contractor or Owner or waived in a writing signed by the Subcontractor (the “Notice To Proceed Effective Date”):


(a) the initial 50% down-payment of the Contract Price has been received by Subcontractor; and

(b) Contractor shall have furnished evidence reasonably satisfactory to Subcontractor that Contractor or Owner has obtained those Governmental Authorizations described in Section 4.5 that are necessary for the Work to proceed.

5.1.2. Schedule.  The Schedule attached hereto as part of Exhibit A shall cover the engineering, procurement and construction activities comprising the Work (the “Schedule”).  


5.1.3. Revision and Updating.  Subcontractor shall immediately inform Contractor of any proposed material Change in the Schedule and shall furnish Contractor with a proposed revised schedule.  The Schedule shall be kept up to date, taking into account the actual progress of the Work, and shall be revised, if necessary, and included with the progress report required by Section 5.2.


5.2. Progress Reports and Consultation.

5.2.1. Progress Reports.  Commencing with the second month following the month in which Notice To Proceed Effective Date occurs, Subcontractor shall submit to Contractor, on or before the 10th day of each month, a written report on the progress of the Work through the end of the preceding month that shall include, at a minimum, a description of the progress of the Work, the status of the supply of goods, materials and equipment necessary for the completion of the Work, a comparison of the actual schedule of the Work with the Schedule, and an evaluation of problems and deficiencies and a description of any planned corrective action with respect thereto, and with any additional information as may be required for Contractor to meet its reporting obligations with Owner.  If Contractor so directs, Subcontractor also shall at reasonable intervals conduct appropriate review meetings at mutually agreeable locations with representatives of Contractor to review the status of the Work.  Subcontractor shall immediately notify Contractor in writing if at any time Subcontractor has reason to believe that a material deviation in the Schedule will occur and Subcontractor shall specify in such notice or as promptly as possible thereafter any necessary corrective action.


5.2.2. Additional Reports.  Should any material problem, emergency, strike, injury, work stoppage or legal problem be anticipated, or should any unanticipated event occur that might adversely affect Subcontractor’s ability to perform its obligations hereunder in a timely manner, in addition to all other reports required hereunder, Subcontractor shall promptly prepare a written significant event report detailing all available information and steps being taken to correct or mitigate the consequences of such problem or event and shall deliver the significant event report to Contractor as soon as reasonably practicable for Contractor to meet its obligations under its contract with the Owner.


ARTICLE 6 
CHANGES AND CHANGE ORDERS


6.1. Changes.


6.1.1. Every Change shall be evidenced by a Change Order that is subject to Owner approval.


6.1.2. Except to the extent a Change Order specifically evidences a Change, all provisions of this Contract shall apply to all Changes, and no Change shall be implied as a result of any other Change.


6.2. Contractor Changes.

6.2.1. Contractor, on its own accord or at the request of Owner, may from time to time during the performance of the Work request the Subcontractor to make a Change provided that such Change:


(a) is within the general scope of this Contract,


(b) would not cause a violation of any applicable Law or Government Authorization,


(c) is technically feasible, 


(d) would not have an adverse effect upon the Subcontractor’s liability under the Warranties, and


(e) would not have an adverse effect upon Subcontractor’s ability to complete the Work so that, when the Facility is constructed in accordance with the terms of this Contract, the Facility will achieve the expected operational and performance criteria.


6.2.2. Any Change requested by Contractor pursuant to this Section 6.2 shall be the subject of a Change Order Request delivered by Contractor to Subcontractor, and Subcontractor shall be entitled to receive an appropriate adjustment in the terms of this Contract in respect of such Change, and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


6.2.3. As promptly as possible following receipt of Contractor’s Change Order Request in compliance with Section 6.2.1, Subcontractor shall supply the information required pursuant to Section 6.4 and propose a form of Change Order evidencing proposed Changes.


6.2.4. After Contractor’s receipt of the information required pursuant to Section 6.4, Contractor shall, by notice to Subcontractor, either: (a) accept and execute Subcontractor’s proposed Change Order; (b) request reasonable additional information, documentation or cost detail to further assess the proposed Changes; (c) withdraw the Change Order Request or (d) direct Subcontractor to proceed with the Changes in the Work as set forth in the Change Order Request subject to the concurrence of Subcontractor.


6.3. Subcontractor Changes.


6.3.1. Upon Subcontractor’s submission of a Change Order Request and the information required in Section 6.4, Subcontractor shall be entitled to a Change Order evidencing appropriate Changes in respect of the occurrence of any event or circumstance constituting Change in Law and/or Change in Tax (pursuant to Section 3.9.3), uncovering of Work (pursuant to Section 3.12.3), Out of Scope Construction costs and/or delay (pursuant to Section 3.14), differing Site conditions (pursuant to Sections 3.15.1 and 3.15.3) or due to the findings under the survey or geotechnical study of the Site, Contractor Delay (pursuant to Section 4.9), suspension of the Work (pursuant to Section 15.3), Force Majeure (pursuant to Section 16.4), and any other event or circumstance for which this Contract entitles Subcontractor to a Change and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs. Such Changes shall include any Change appropriate to reflect the effect of the event or circumstance referred to in this Section 6.3.1 upon any obligation or performance of Subcontractor under this Contract and shall include, as appropriate, Changes in Contract Price, Schedule, and Warranties, all in a manner that is commercially and technically reasonable and appropriate in light of the event or circumstance giving rise to the Change Order Request and the rights and obligations of the Parties under this Contract with respect to the Work. 


6.3.2. Following receipt of Subcontractor’s Change Order Request pursuant to Section 6.3.1, a proposed form of Change Order and the other information required pursuant to Section 6.4, and Contractor’s or Owner’s response thereto, Contractor shall by notice to Subcontractor either: (a) accept and execute the Subcontractor’s proposed Change Order; (b) request reasonable additional information, documentation or cost detail to further assess the Changes; or (c) reject the Change Order Request.


6.3.3. If Contractor rejects Subcontractor’s Change Order Request pursuant to Section 6.3.2 or if the Parties are otherwise in dispute over any such Change Order Request or any part thereof, Subcontractor shall diligently perform all other obligations under the Contract. Either Party may refer the dispute to resolution in accordance with the provisions of Article 18.


6.4. Information Supplementing Change Order Request.


6.4.1. Upon receipt of Contractor’s Change Order Request that complies with Section 6.2.1, Subcontractor shall prepare and submit to Contractor a form of proposed Change Order and a report indicating in reasonable detail (a) the Changes in the Schedule, Contract Price, and other aspects of the Work and the Subcontractor’s obligations to perform the Work in accordance with the Contract resulting from such Change Order Request, and (b) any other appropriate Changes sought by Subcontractor as a result of such Change Order Request, in each case accompanied, when available, by supporting documentation. If at such time it is impracticable to specify all Changes that Subcontractor may claim with respect to such event or circumstance, then Subcontractor shall provide Contractor with periodic supplemental information to keep Contractor informed of any change, development, progress or other relevant information concerning such event or circumstance and its effect.


6.4.2. Within 5 days following initiation of any Subcontractor’s Change Order Request pursuant to Section 6.3.1, Subcontractor shall prepare and submit to Contractor a form of proposed Change Order and a report indicating in reasonable detail: (a) a description of the event or circumstance giving rise to such Change Order Request, (b) the effect on the Schedule, Contract Price, and other aspects of the Work and Subcontractor’s ability to perform the Work in accordance with the Contract resulting from such event or circumstance, and (c) the Changes sought by Subcontractor as a result of such event or circumstance, in each case accompanied, when available, by supporting documentation.  If at such time it is impracticable to specify all Changes that Subcontractor may claim with respect to such event or circumstance, then Subcontractor shall provide Contractor with periodic supplemental information to keep Contractor informed of any change, development, progress or other relevant information concerning such event or circumstance and its effect.


6.4.3. If, at any time after Subcontractor has provided to Contractor the information required by Section 6.4.1 with respect to any Change Order Request from Contractor pursuant to Section 6.2.2, Contractor decides not to proceed with such Change Order Request, Contractor shall pay to Subcontractor the costs reasonably incurred by Subcontractor as a result of proceeding with the Contractor Change Request prior to notice to the Subcontractor of Contractor’s decision (but excluding any cost or expense in preparing such information and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


ARTICLE 7 
CONTRACT PRICE; PAYMENTS TO SUBCONTRACTOR


7.1. Contract Price. 

Subcontractor agrees to perform the Work for the total lump sum amount of Sixty Million Two Hundred Thousand U.S. Dollars ($60,200,000.00),as may be adjusted according to the express terms of this Contract, to be paid in accordance with the payment terms set forth in Section 7.2 below and Exhibit B (the “Contract Price”). 





7.2
Payment of Contract Price. 


7.2.1
Subject to Contractor’s receipt of payment from Owner and as soon as practicable after the Effective Date, but in no event later than thirty (30) days following the Effective Date, Contractor shall pay to Subcontractor Fifty Percent (50%) of the Contract Price in U.S. Dollars to one or more accounts designated by Subcontractor. 


7.2.2
The balance of the Contract Price shall be paid in U.S. Dollars according to the milestone payment schedule set forth in Exhibit B.  If required by Subcontractor, in its sole and absolute discretion, all payments of the Contract Price, other than the initial payment under Section 7.2.1 will be paid out of an escrow account to be established in Houston, Texas by the parties (the “Escrow Account”).  The Subcontractor shall submit invoices for the Work to Contractor no later than fifty (50) days prior to the anticipated payment date, after which Contractor shall no later than five (5) days of receipt submit its corresponding invoice to Owner for payment under its EPC contract with Owner.  Funds due to Subcontractor shall be paid out of the Escrow Account after such Escrow Account has been funded in an amount sufficient to satisfy each payment required from time to time by Exhibit B and the Contractor and Subcontractor shall jointly issue written authorizations to the escrow agent to release such funds promptly after the Escrow Account is funded (the “Escrow Payment Authorization”).  Upon the escrow agent’s receipt of the Escrow Payment Authorization, the escrow agent shall release the funds then due.  The fee charged by the escrow agent for setting up and administering the Escrow Account shall be shared equally between Contractor and Subcontractor.  Any and all interest earned on funds in the Escrow Account shall be shared equally by Contractor and Subcontractor.  Contractor and Subcontractor shall enter into a separate escrow agreement respecting the Escrow Account (the “Escrow Agreement”), but the material terms of such Escrow Agreement shall not differ from the requirements of this Contract.  In the event of any conflict between the terms of the Escrow Agreement and the terms of this Contract, the terms of this Contract shall prevail.  The Escrow Account will be established and the Escrow Agreement will be executed no later than thirty (30) days following the date Subcontractor receives the payment under Section 7.2.1.  Contractor will instruct Owner to directly deposit all payments to be made under the EPC contract with Contractor into the Escrow Account other than the payment to be made under Section 7.2.1.    

7.3 Payment of Suppliers. 

Subcontractor shall promptly pay, in accordance with the terms and conditions set forth in the respective subcontract, each Supplier the amount to which said Supplier is entitled.  Subcontractor shall, by an appropriate agreement with each Supplier, require each Supplier to make timely payments to its laborers, suppliers and subcontractors in a similar manner.


7.4
Late Payments and Disputed Invoices. 

Amounts not paid when claimed due under any provision of this Contract, including the provisions of this Article 7, shall bear interest from the date payment was originally due to and including the actual date of payment at the Default Rate or at the rate earned on funds in the Escrow Account, as the case may be.  Any delay in Subcontractor receiving payment by the fiftieth (50th) day following submission of an invoice with respect to the Contract Price, regardless of whether Contractor has received payment from Owner under the EPC contract, shall result in a day-for-day extension to the Schedule.  If there is any dispute about any amount invoiced by Subcontractor, the amount not in dispute shall be promptly paid and any disputed amount that is ultimately determined to have been payable shall be paid with interest at the Default Rate from the date the item was payable to and including the actual date of payment.


7.5
Inspection of Records.

Subcontractor shall maintain in accordance with generally acceptable accounting practices complete, accurate and up-to-date records, books and accounts relating to the performance of the Work, and as necessary to verify the incurring and payment of all costs and expenditures and performance of Subcontractor’s obligations hereunder. Subcontractor shall retain all such books and records for two (2) years or longer, if required by Applicable Laws.  Contractor or its designee shall have the right to carry out audit tasks of a financial, technical or other nature in relation to the performance of the Work upon not less than three  (3) days (or such shorter period if required by Applicable Law) prior notice to Subcontractor.  Subcontractor shall make available, at Subcontractor’s home office location, to Contractor or its designee, and Contractor or its designee shall have the right to review, all contracts, purchase orders, settlements, books, records, and other documents relating to the Work, and Contractor or its designee may make such copies thereof or extracts therefrom as Contractor or such designee may deem appropriate.  Subcontractor shall use reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all things reasonably required to be done, in connection with any financial report prepared by or on behalf of Contractor, including preparing for or providing to Contractor reports, certificates, schedules and opinions.  Any financial reporting required of Subcontractor shall be limited to the Work paid by Contractor on a cost-reimbursable basis notwithstanding the foregoing terms of this Section 7.5. 


ARTICLE 8 
TITLE AND RISK OF LOSS


8.1. Title.


8.1.1. Warranty of Title.  Subcontractor warrants to Contractor and Owner good title to all Work including the Subcontractor Equipment and warrants and guarantees that title, when it passes to and vests in Contractor and Owner as described in this Section 8.1, will be free and clear of any and all liens, claims, charges, security interests, encumbrances and rights of other Persons arising as a result of any actions or failure to act of Subcontractor, its Suppliers, or their employees or representatives.


8.1.2. Title to Work. Title to all Work including the Subcontractor Equipment will pass to Contractor and Owner upon performance, or in the case of equipment, materials and goods included as part of the Work, upon delivery of such equipment, materials or goods to the Site.


8.1.3. Title to Drawings.  Title to drawings, designs, plans, specifications and like materials specifically prepared as part of the Work will remain with Subcontractor.  Subcontractor grants Contractor and Owner an irrevocable, non-exclusive, royalty-free license to use and reproduce Subcontractor’s and Supplier’s drawings, designs, plans, specifications and other design documentation to which Subcontractor has title or has the right to grant sub-licenses; provided, however, such licensing and use shall be solely at Contractor’s risk and cost, without any liability to Subcontractor.  


8.1.4. Control of Software and Other Proprietary Material.  Contractor recognizes that the software and other proprietary intellectual software and other intellectual property provided by Subcontractor to Contractor and Owner as part of the Scope of Work carries with it certain restrictions on use and copying of such software and other intellectual property and that such software and other intellectual property will not be duplicated, used, printed, displayed, modified or disclosed or provided to a third party without Subcontractor’s express written authorization, provided that Contractor shall have the right to assign the benefit of such software and other intellectual property and the license granted below to a purchaser of the Facility, or to any subsequent assignee of the same.  Subcontractor represents and warrants that it has all rights and licenses necessary for it to provide such software and other intellectual property to Contractor and Owner as contemplated in this Contract and grants to Contractor and Owner an irrevocable, non-exclusive and royalty-free license to use and reproduce such software and other intellectual property in connection with the construction and operation of the Facility.  Such license allows Contractor and Owner the right to use and reproduce the software and other intellectual property as contained herein but shall not convey any title to or ownership in the software and other intellectual property to Contractor, Owner or any Person to whom Contractor or Owner is permitted to assign its license.  


8.2. Risk of Loss.

8.2.1. Before Substantial Completion.  Notwithstanding passage of title as provided in Section 8.1, Subcontractor shall bear the risk of loss of and damage to, and shall be obligated to repair, replace, or reconstruct, all or any portion of the Work or Subcontractor Equipment that is procured by Subcontractor that is lost, damaged or destroyed prior to Substantial Completion.


8.2.2. After Substantial Completion.  After Substantial Completion Contractor and Owner shall bear the risk of loss of and damage to, and shall be obligated to replace, repair or reconstruct, any previously completed and turned-over Work and Subcontractor Equipment.


ARTICLE 9 
INSURANCE


9.1. Subcontractor’s Insurance.

9.1.1. Required Coverages.  From the Notice To Proceed Effective Date and thereafter until Substantial Completion, Subcontractor will obtain and maintain at its expense the insurance described on Exhibit C and to include employer related obligations insurance, general liability insurance, and all risk insurance.


9.1.2. In addition to the coverages set forth in Exhibit C, Subcontractor shall obtain adequate builder’s risk insurance with respect to the Facility and Contractor shall assist Subcontractor in placing such insurance through brokers and/or underwriters in Venezuela.  Subcontractor shall pay the first U.S.$150,000 of the cost in securing such insurance and Contractor will pay for the balance of the cost in securing such insurance.  Subcontractor’s liability for any damages or losses relating to the Facility howsoever occasioned will be limited to any proceeds actually recovered under such insurance (less reasonable expenses incurred to secure said proceeds). 

9.1.3. Requirements of Subcontractor’s Insurance.  The insurance provided by Subcontractor pursuant to this Section 9.1 shall be primary as respects to the Contractor and Owner and their respective directors, officers, representatives, agents and employees, and any other insurance obtained and maintained by Contractor and Owner shall be excess of and shall not contribute with such insurance.  In addition, all such insurance (a) shall be with an insurance company or companies licensed to do business as required by applicable Law; (b) shall contain customary cut through provisions and waivers of subrogation and shall name Contractor and Owner as an additional or named insured; and (c) shall include such other provisions and endorsements as are set forth on Exhibit C.


9.2. Certificates and Cancellations.

9.2.1. Subcontractor Certificates.  Subcontractor shall, on or prior to the Notice To Proceed Effective Date and commencement of activities on the Site, deliver to Contractor and Owner certificates of insurance evidencing compliance with the requirements of Section 9.1.


9.2.2. Notice of Cancellation. All policies of insurance to be secured and maintained hereunder shall provide, by endorsement or otherwise, that the other Party and any additional insured, where required in writing, shall be provided 30 days prior written notice of any material policy changes or cancellations (except 10 days for non-payment of premium), and that no such cancellation or change shall be effective without such notice.


9.2.3. Notice of Loss, etc. Subcontractor shall immediately notify Contractor regarding the occurrence of any of the following events: (a) any significant loss covered by a policy required to be maintained by this Article 9; (b) any significant dispute with an insurer; (c) the early cancellation of any policy; (d) the failure to pay any premium payment; (e) the failure, for any reason, to maintain any policy required to be maintained by this Article 9; and (f) any significant change in any insurance coverage contracted for by Subcontractor.


9.3. Failure to Pay.


Irrespective of the requirements for insurance to be secured and maintained hereunder, the insolvency, bankruptcy or failure of any insurance company carrying insurance of any Party or the failure of any such insurance company to pay claims accruing, shall not affect, negate or waive any of the provisions of this Contract, including, without exception, the indemnity obligations of any Party.  


9.4. Miscellaneous.


9.4.1. Non-waiver.  Subcontractor’s failure to comply with the foregoing insurance requirements shall in no way waive its obligations or liabilities under this Contract or the rights of Contractor hereunder against Subcontractor.


9.4.2. Right to Insure.  Should Subcontractor fail to provide or maintain any of the insurance coverage required under this Article 9, Contractor and Owner shall have the right to provide or maintain such coverage at Subcontractor’ s expense, either by direct charge or set-off.


9.4.3. Supplier Insurance.  Before permitting any major Supplier to perform any Work, Subcontractor shall obtain a certificate of insurance from each such Supplier evidencing that such Supplier has obtained, from insurance carriers licensed to do business as required by applicable Laws, insurance in such amounts and against such risks as is prudent in light of the work to be performed by such Supplier, subject to the commercial availability of such insurance and commensurate with normal practices in the location where such Work is performed.


ARTICLE 10 
COMPLETION 


10.1. Substantial Completion.

The Facility shall be considered substantially complete (“Substantial Completion”) upon the Subcontractor’s satisfaction of all the following conditions:


(a) Mechanical Completion of the Facility has been achieved; 


(b) All performance tests which Subcontractor is required to carry out as part of its commissioning and startup Scope of Work under the terms of the Contract have been satisfactorily completed unless such tests cannot be carried out through no fault of Subcontractor; 


(c) the Punchlist has been prepared by Subcontractor and delivered to Contractor; and


(d) 
Owner has issued the final acceptance record (Acta de Aceptación Definitiva) or, through no fault of Subcontractor, Owner has failed to issue said final acceptance record within three (3) days of Subcontractor notifying Contractor that the conditions for Substantial Completion have been satisfied. 


10.2. Final Completion.

The Facility shall be considered to be finally complete (“Final Completion”) upon the Subcontractor’s satisfaction of the following conditions:


(a) Substantial Completion has occurred and all Punchlist Items have been completed;


(b) Subcontractor’s obligations under Section 3.7 (Cleanup) have been completed; and


(c) Subcontractor has provided any release and waiver of liens requested by Contractor or Owner.


10.3. Completion Certificates.

Upon achieving Substantial Completion, the Subcontractor shall deliver to Contractor a certificate (the “Substantial Completion Certificate”), and upon achieving Final Completion, the Subcontractor shall deliver to Contractor a certificate (the “Final Completion Certificate”),  The effective date of Substantial Completion and Final Completion shall be the day on which the requirements for Substantial Completion or Final Completion, as the case may be, have been completed, as evidenced by the Substantial Completion and Final Completion Certificates except that Subcontractor will not incur any penalty or added cost or loss of funds due to a delay in Owner issuing its final acceptance record on the day all other conditions for Substantial Completion have been satisfied


10.4. Punchlist.


10.4.1. Punchlist Preparation.  Prior to Substantial Completion, Contractor and Subcontractor shall inspect the Work and Subcontractor shall prepare a listing of the outstanding Punchlist Items (the “Punchlist”), and provide it to Contractor together with an estimate of the cost and time to complete or correct each such Punchlist Item.  Such Punchlist Items shall not be grounds for Substantial Completion not occurring or for Contractor not accepting the Substantial Completion Certificate.  The draft Punchlist shall be prepared in accordance with Subcontractor’s quality assurance manual and submitted to Contractor for review.  Contractor shall review and comment on the Punchlist within 20 days after receiving Owner’s comments thereof, and Subcontractor shall issue a revised Punchlist to Contractor that takes into account or responds to Contractor’s comments not later than five days after Subcontractor’s receipt of such comments, consistent with Contractor’s obligations under its EPC contract with Owner.


10.4.2. Punchlist Withholding.  An amount equal to the estimated cost of correcting all outstanding Punchlist Items (the “Punchlist Withholding”) shall be withheld by Contractor from the payment due to Subcontractor and retained until all the Punchlist Items are corrected.


10.4.3. Correction of Punchlist Items.  Promptly after receipt by Contractor of the revised Punchlist, Subcontractor and Contractor shall agree upon a schedule, consistent with Contractor’s obligations under its EPC contract with Owner, for Subcontractor’s completion of the Punchlist Items that will allow Subcontractor to complete such Punchlist Items within a reasonable period of time without interfering with the operation of the Facility.  Contractor shall use its best efforts to provide Subcontractor reasonable access to the Facility to perform such Work in accordance with such schedule to the extent that such access does not unduly interfere with the operations of the Facility.


10.4.4. Right of Waiver. Contractor shall have the right, but shall have no obligation, to waive, defer or reduce any of the requirements stated in this Article 10 at any time.  However, Contractor’s exercise of any rights hereunder shall apply only to such requirements as Contractor may specify in writing and shall in no event relieve Subcontractor of any requirements or other obligations not so specified.


ARTICLE 11 
WARRANTY


11.1. General Warranty.


Subcontractor represents and warrants that it is and will be at all times during the term of this Contract duly qualified and capable of performing the Work in accordance with the terms of this Contract. Subcontractor warrants that:


(a) the Work and Subcontractor Equipment shall be of good quality and shall be free of defects in materials and workmanship;


(b) the Work shall be performed in accordance with GIP;


(c) the Work shall conform in all material respects to the Scope of Work and all applicable Laws and Governmental Authorizations in effect at Substantial Completion.


11.2. Warranty Period.

The warranty set forth in Section 11.1 shall extend for a period of 12 months following Substantial Completion (the “Warranty Period”).  The Warranty Period with respect to any Work that is repaired, replaced, modified or otherwise altered or corrected afterwards shall extend for 12 months from the date of completion of such repair, replacement, modification, correction or alteration, provided that in no event shall any Warranty Period extend beyond 24 months following Substantial Completion. 


11.3. Remedy.

Contractor or Owner shall give notice to Subcontractor of the discovery during the Warranty Period of any defect that constitutes a breach of Subcontractor’s warranties under Section 11.1.  Subcontractor shall correct or replace the applicable Work at no cost to Contractor or Owner.  Promptly after receipt by Subcontractor of such notice, Subcontractor and Contractor shall agree upon a schedule for Subcontractor’s performance of its warranty obligations that will allow Subcontractor to complete such work within a reasonable period of time without unreasonably interfering with the operation of the Facility.  Contractor shall use its best efforts to provide Subcontractor with full and free access to the Facility to perform such warranty obligations in accordance with such schedule.  Notwithstanding another provision hereof or under applicable Law, Subcontractor’s liability for breach of warranty shall be limited to the correction or replacement of the defective portion of the Work, and Subcontractor shall have no other liability in connection with such breach to Contractor or Owner.


11.4. CVG Equipment.

The Parties acknowledge and agree that Subcontractor is not providing any warranty of any kind or nature with respect to any of the CVG Equipment or any other equipment or services not otherwise furnished by Subcontractor in connection with performing the Work.  Subcontractor agrees to provide all reasonable assistance to Contractor in administering warranty claims with respect to the CVG Equipment or such other equipment, goods, parts, or materials furnished by Contractor. 


11.5. Warranty Exclusions.


The duties, liabilities and obligations of Subcontractor under this Article 11 or otherwise do not extend to any repairs, adjustments, alterations, replacements or maintenance that may be required as a result of normal wear and tear in the operation of the Facility, normal degradation in the performance of any equipment, or as a result of (a) improper repair or alteration by Contractor or Owner or other Persons, (b) misuse, negligence or damage by Contractor or Owner or other Persons, (c) excessive operation at peak capacity, frequent starting, type of fuel, detrimental air inlet conditions, or erosion, corrosion or material deposit of fluids  The warranty and remedies are further conditioned upon (i) the proper storage, installation, operation and maintenance of the equipment and conformance with the operation and instruction manuals provided by the suppliers and manufacturers and (ii) repair or modification pursuant to the instructions of the suppliers and manufacturers and as otherwise directed by Subcontractor.  Contractor and Owner shall keep proper operation and maintenance records of the Facility during the warranty period and shall be submitted to Subcontractor upon request.  THE EXPRESS WARRANTIES SET FORTH IN THIS CONTRACT ARE EXCLUSIVE AND NO OTHER WARRANTIES OF ANY KIND, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR IMPLIED (INCLUDING WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE OR MERCHANTABILITY AND IMPLIED WARRANTIES OF CUSTOM OR USAGE) SHALL APPLY. 

ARTICLE 12 
NOT USED

LIMITATION OF LIABILITY


12.1. Maximum Liability.
Notwithstanding any provision of this Contract to the contrary, Subcontractor’s maximum aggregate liability to Contractor and Owner arising out of or related to the Work, the Facility, or this Contract, and the performance, nonperformance and/or defective performance hereunder shall be an amount equal to the total amount of the Contract Price (the “Aggregate Limit”) which limit applies to any and all liabilities of Subcontractor to Contractor or Owner under or in connection with this Contract, including liability for liquidated damages, warranty and indemnity obligations, tort (including negligence and strict liability) and breach of contract (including any breach resulting in termination), and any and all other liabilities based on any legal or equitable theory or basis of recovery, except whenever caused by Subcontractor’s gross negligence or willful misconduct.  

12.2. Consequential Damages.

In no event shall Subcontractor or Contractor be liable to the other, nor shall Subcontractor be liable to any of the Contractor Indemnitees or Contractor be liable to any of the Subcontractor  Indemnitees, either individually or jointly and irrespective of whether alleged to be by way of indemnity, as a result of breach of contract, breach of warranty, tort (including negligence), strict liability, or any other legal or equitable theory, and whether arising before or after completion of the Work, for, and each of Subcontractor and Contractor hereby waives any right to, damages that constitute consequential, incidental, special, indirect, or other damages of any consequential or remote nature whatsoever, including losses or damages caused by reason of unavailability of the Facility, shutdowns or service interruptions, loss of use, non-operation of the Facility or any CVG Equipment or Subcontractor Equipment, loss of power or cost of replacement power, loss of opportunity, profits or revenue, loss of contracts, cost of capital, inventory or use charges, cost of purchased or replacement power, loss of fuel, interest charges or claims of Owner’s customers.  

12.3. Releases Valid in All Events.

Releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability, fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of any person whose liability is released, disclaimed or limited.


12.4. Exclusive Remedies.


CONTRACTOR AND SUBCONTRACTOR INTEND THAT THEIR RESPECTIVE RIGHTS, OBLIGATIONS AND LIABILITIES AS PROVIDED FOR IN THIS CONTRACT SHALL BE EXHAUSTIVE OF THE RIGHTS, OBLIGATIONS AND LIABILITIES OF EACH OF THEM TO THE OTHER ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS CONTRACT OR THE WORK, WHETHER SUCH RIGHTS, OBLIGATIONS AND LIABILITIES ARISE IN RESPECT OR IN CONSEQUENCE OF AN INDEMNITY OR WARRANTY OR BY REASON OF ANY BREACH OF CONTRACT OR OF STATUTORY DUTY OR BY REASON OF TORT (INCLUDING NEGLIGENCE AND STRICT OR ABSOLUTE LIABILITY) OR BY REASON OF ANY OTHER LEGAL OR EQUITABLE THEORY.  ACCORDINGLY, THE REMEDIES EXPRESSLY STATED IN THIS CONTRACT ARE INTENDED TO BE AND SHALL CONSTITUTE THE SOLE AND EXCLUSIVE REMEDIES OF THE PARTIES TO THIS CONTRACT FOR THE LIABILITIES OF SUCH PARTIES ARISING OUT OF OR IN CONNECTION WITH THE WORK OR THIS CONTRACT, NOTWITHSTANDING ANY REMEDY OTHERWISE AVAILABLE AT LAW OR IN EQUITY.  SUBCONTRACTOR MAKES NO WARRANTIES OR GUARANTEES REGARDING THE TIME FOR COMPLETING THE WORK OR THE PERFORMANCE OF THE FACILITY OR THE EQUIPMENT, INCLUDING BUT NOT LIMITED TO, ANY GUARANTEES FOR OUTPUT, HEAT RATE, RELIABILITY, AVAILIABLITY, NOISE, OR EMISSIONS, AND CONTRACTOR HEREBY RELEASES SUBCONTRACTOR FROM ANY AND ALL LIABILITY IN CONNECTION THEREWITH. 


12.5. Liability of Related Persons.

In the event either Contractor or Subcontractor asserts a claim or claims against any of the other Party's partners, shareholders, Affiliates, and/or their directors, officers, agents, employees, Suppliers or subcontractors (collectively, "Related Persons"), the aggregate recovery of the asserting Party pursuant to such claim or claims against a Party and its Related Persons shall, except to the extent prohibited by law, be limited by the waivers and disclaimers of liability, releases from liability, limitations on liability, indemnities, and exclusive remedy provisions set forth in this Contract, even in the event of the fault, negligence (in whole or in part), strict or absolute liability, or other basis of liability of any of the Related Persons.


ARTICLE 13 
REPRESENTATIONS OF SUBCONTRACTOR AND CONTRACTOR


13.1. Subcontractor Representations.


Subcontractor represents and warrants that:


13.1.1. Standing.   It is duly organized, validly existing and in good standing under the laws of its jurisdiction of incorporation, qualified to do business in all jurisdictions in which the nature of the business conducted by it makes such qualification necessary and where failure so to qualify would have a material adverse effect on its financial condition, operations, prospects or business or the performance of its obligations under this Contract.


13.1.2. No Violation of Law; Litigation.  It is not in violation of any applicable Law, which violations, individually or in the aggregate, would materially and adversely affect its performance under this Contract.  There are no legal or arbitration proceedings or any proceeding by or before any court or Governmental Authority now pending or (to its best knowledge) threatened against it which, if adversely determined, could reasonably be expected to have a material adverse effect on its financial condition, operations, prospects or business as whole, or ability to perform all its obligations under this Contract.


13.1.3. Governmental Authorizations.  It is (or will be prior to performing any Work for which such Governmental Authorization is required) the holder of all material Governmental Authorizations required to permit it to enter into and perform its obligations under this Contract.


13.1.4. No Breach.  None of the execution and delivery of this Contract, the consummation of the transactions herein contemplated or compliance with the terms and provisions hereof and thereof will conflict with or result in a breach of, or require any consent under its charter, bylaws or any material agreement or material instrument to which it is a party or by which it is bound or to which it or any of its respective assets are subject, or constitute a default under any such agreement or instrument.


13.1.5. Authority to Act.  It has all necessary corporate power and authority to execute, deliver and perform its obligations under this Contract; its execution, delivery and performance of this Contract has been duly authorized by all necessary action on its part; and this Contract has been duly and validly executed and delivered by it and constitutes its legal, valid and binding obligation, enforceable in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization or moratorium or other similar laws relating to the enforcement of creditors’ rights generally and by general equitable principles.


13.2. Contractor Representations.

Contractor represents and warrants that:


13.2.1. Business Organization.  It is duly organized and validly existing under the laws of its jurisdiction of formation, is qualified to do business in all jurisdictions in which the nature of the business conducted by it makes such qualification necessary and where failure so to qualify would have a material adverse effect on its financial condition, operations, prospects or business or the performance of its obligations under this Contract.


13.2.2. No Violation of Law; Litigation.  It is not in violation of any applicable Law, which violations, individually or in the aggregate, would materially and adversely affect its performance under this Contract.  No legal or arbitration proceedings or any proceeding by or before any court or Governmental Authority are now pending or (to its best knowledge) threatened against it which, if adversely determined, reasonably could be expected to have a material adverse effect on its financial condition, operations, prospects or business, as a whole, or on its ability to perform all its obligations under this Contract.


13.2.3. Governmental Authorizations.  It is or will be the holder of all material Governmental Authorizations required to permit it to enter into and perform its obligations under this Contract.


13.2.4. No Breach.  None of the execution and delivery of this Contract, the consummation of the transactions herein contemplated or compliance with the terms and provisions hereof and thereof will conflict with or result in a breach of, or require any consent under, its charter, bylaws or any material agreement or material instrument to which it is a party or by which it is bound or to which it or its assets are subject, or constitute a default under any such agreement or instrument.


13.2.5. Authority to Act.  It has all necessary partnership power and authority to execute, deliver and perform its obligations under this Contract; the execution, delivery and performance by Contractor of this Contract has been duly authorized by all necessary action on its part; and this Contract has been duly and validly executed and delivered by Contractor and constitutes the legal, valid and binding obligation of Contractor enforceable in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization or moratorium or other similar Laws relating to the enforcement of creditors’ rights generally and by general equitable principles.


ARTICLE 14 
DEFAULT, TERMINATION AND SUSPENSION


14.1. Default by Subcontractor.


14.1.1. Termination for Subcontractor’s Inability to Perform.  If any proceeding is instituted against Subcontractor seeking to adjudicate Subcontractor as a bankrupt or insolvent and such proceeding is not dismissed within 15 days of filing, or if Subcontractor makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency of Subcontractor, or if Subcontractor files a petition seeking to take advantage of any other applicable law relating to bankruptcy, insolvency, reorganization, dissolution, winding up or composition or readjustment of debts, or if Subcontractor is unable to pay its debts when due or as they mature, if Subcontractor executes any fraudulent act or willful misconduct, if Subcontractor is affected by a merger that affects its performance of the Work, or if an order or attachment, seizure, arrest or equivalent is issued against Subcontractor’s and/or Supplier’s assets and which affects performance of the Work,  then Contractor may terminate this Contract effective immediately upon giving written notice of such termination to Subcontractor.  Any such termination shall be without prejudice to any accrued rights, powers or remedies of either Party under this Contract.


14.1.2. Termination for Subcontractor’s Failure to Perform.  If:


(a)
Subcontractor abandons the Work following Notice To Proceed Effective Date; or


(b)
Subcontractor, despite previous warnings in writing from Contractor, has wrongfully refused or has materially failed or neglected at any time to execute the Work in accordance with this Contract, or is failing to proceed with the Work with due diligence or is neglecting to carry out its other obligations under this Contract, in each case so as to affect materially and adversely the carrying out of the Work; 


then, in the case of a default under Sections 15.1.2(a) or (b), provided Subcontractor fails to correct such condition within 10 days of receipt of written notice from Contractor stating the nature of the condition and requiring Subcontractor to remedy the same or, if such default is not capable of being remedied within such 10 days, to diligently commence to correct such condition within 15 days of receipt of such written notice and to complete the correction within 20 days after receipt of such notice, Contractor may, after giving Subcontractor three Business Days’ notice thereof, so long as such default remains uncured, terminate this Contract, enter the Site, expel the Subcontractor there from, complete the Work or employ any other Subcontractor (the “Replacement Subcontractor”), to complete the Work.  Any such termination shall be without prejudice to any accrued liability of Subcontractor under this Contract.


14.1.3. Subcontractor Continuing Obligations.  If Contractor elects to terminate this Contract pursuant to this Section 15.1, then as of the effective date of such termination, Subcontractor shall be released from any further obligation to perform the Work under this Contract and Subcontractor shall thereupon:


(a) immediately discontinue the Work except for such Work as Contractor may specify in the termination notice as may be reasonably necessary to preserve and protect Work already in progress and to protect the CVG Equipment and Subcontractor Equipment at the Site;


(b) place no further orders or enter into Subcontracts for Work;


(c) assist Contractor in preparing an inventory of all the CVG Equipment and Subcontractor Equipment in use or in storage at the Site;


(d) terminate all Subcontracts, except those Contractor has designated to be assigned pursuant to Section 15.1.3(e);


(e) assign to Contractor or to any Replacement Subcontractor, title to all Work not already owned by Contractor, together with all Subcontracts and other contractual agreements (including warranties) as may be designated by Contractor;


(f) assign to Contractor or to any Replacement Subcontractor, to the extent assignable and further, subject to Section 8.1.3 and Section 8.1.4, all issued Governmental Authorizations, patents and other proprietary rights, if any, then held by Subcontractor pertaining to the Facility or the Work;


(g) remove from the Site all Subcontractor Equipment that is not going to be taken over by the Contractor; and


(h) deliver to Contractor all information prepared hereunder with respect to the Facility or Work as may be reasonably requested by Contractor and which has been paid for by Contractor, including all drawings, plans, specifications, studies, reports and other information prepared hereunder as of the date of termination for the completion and operation of the Facility.


14.1.4. Contractor’s Exclusive Remedy, Payment Obligations.  As soon as practicable after the Contractor has terminated this Contract pursuant to this Section 15.1, the Contractor shall deliver to Subcontractor a certificate setting forth all sums due to Contractor by Subcontractor as of the date of termination and the value of the Work in place and materials on Site not included in prior payments to Subcontractor.  Any dispute by the Subcontractor of amounts set forth in such certificate shall be resolved pursuant to Section 18.1.  If Contractor terminates this Contract pursuant to this Section 15.1, Contractor shall not be liable to make any further payment to Subcontractor until after reaching the equivalent of Final Completion, whereupon Contractor shall determine the total reasonable and necessary expenses incurred by Contractor in connection with the termination of this Contract (including reasonable legal fees and expenses) and the completion of the Work (together the “Costs of Completion”), including all amounts charged by any Replacement Subcontractor to complete the Work in accordance with the Scope of Work and the terms of this Contract.


The Subcontractor shall be entitled to be paid by Contractor with respect to any unpaid portion of the Contract Price attributable to the Work executed by Subcontractor prior to the date of termination, and the value of any unused or partially used materials on the Site furnished by Subcontractor which are taken over by Contractor and have not already been paid for as part of the Contract Price paid to Subcontractor, and the costs, if any, incurred by Subcontractor in protecting the Work pursuant to Section 15.1.3(a), provided that any sums due to Contractor from Subcontractor accruing prior to the date of termination shall be deducted from the amount to be paid to Subcontractor pursuant to the foregoing.  If the Costs of Completion exceed the balance of the Contract Price unpaid at the date of termination, then Subcontractor shall be liable for and shall pay to Contractor upon written demand by Contractor the amount of such excess, which shall constitute Contractor’s sole and exclusive remedy for all damages associated with such termination pursuant to Section 15.1 and shall be subject to the Aggregate Limit.  Any such amount payable by Subcontractor may be deducted by Contractor from any portion of the Contract Price or other amounts due to Subcontractor under this Section 15.1.4.


14.1.5. Termination for Convenience. Contractor may terminate this Contract at any time for convenience, and provided Owner has likewise terminated for convenience its EPC contract with Contractor, by providing ten (10) days advanced notice to Subcontractor. Whenever Contractor provides notice of termination for convenience, Subcontractor shall:


(a)
Cancel all and any equipment purchase orders;


(b)
Require Suppliers to provide reasonable termination costs in writing within the 10 day term; and 


(c)
Inform Contractor regarding its own reasonable termination costs regarding all services and equipment with respect to the Work.


Following receipt of the above mentioned complete information from Subcontractor, under Sections 15.1.5(b) and (c) Contractor will decide what Subcontracts will be maintained and which will be terminated.


Whenever this Contract is terminated by Contractor for convenience Contractor will pay Subcontractor within ten (10) days of receipt of all such information (i) any unpaid and previously invoiced amounts for Work completed plus the amount for any partially completed Work not yet invoiced and (ii) the termination costs pursuant to Sections 15.1.5(b) and (c) but in no case will said amounts include compensation whatsoever for damages, loss of earnings, moral damages, or any other consequential damages under any jurisdiction.


15.1.6. Force Majeure Termination. Whenever Contractor terminates this Contract due to a Force Majeure event under Section 16.6, Subcontractor is not entitled to any compensation whatsoever, may not recover any damages whatsoever, and its sole right is to be paid as if the termination was for convenience under Section 15.1.5.


15.1.7 Termination for Contractor’s Inability to Perform.  If any proceeding is instituted against Contractor seeking to adjudicate Contractor as a bankrupt or insolvent and such proceeding is not dismissed within 15 days of filing, or if Contractor makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency of Contractor, or if Contractor files a petition seeking to take advantage of any other applicable law relating to bankruptcy, insolvency, reorganization, winding up or composition or readjustment of debts, or if Contractor is unable to pay its debts when due or as they mature, then Subcontractor may terminate this Contract effective immediately upon giving written notice of such termination to Contractor.  Any such termination shall be without prejudice to any accrued rights, powers or remedies of either Party under this Contract.


14.2. Default by Contractor.


15.2.1.
Termination for Contractor’s Failure to Perform.
 If:


(a) Contractor fails to pay Subcontractor any amount due under any invoice within 15 days after the amount became due and payable (and regardless whether Contractor has received payment from Owner under the EPC contract),


(b) Contractor fails to observe or perform any of its material covenants or agreements contained in this Contract (other than for payments to Subcontractor), or


(c) any material representation or warranty of Contractor shall have been incorrect as of the date made and shall remain incorrect at the time in question, 


then, provided Contractor fails to correct such condition within 10 days of receipt of written notice from Subcontractor stating the nature of the condition and requiring Contractor to remedy the same or, if such default is a default not capable of being remedied within such 10 days, to diligently commence to correct such condition within 15 days of receipt of such written notice and to complete the correction within 20 days after receipt of such notice, Subcontractor may, after giving Contractor three days notice thereof, so long as such default continues uncured, terminate this Contract.  


15.2.2
Subcontractor’s Remedies.  If this Contract is terminated pursuant to the provisions of this Section 15.2, the Subcontractor shall become entitled to receive any unpaid and previously invoiced amounts for Work completed plus the amount for any partially completed Work not yet invoiced.  In addition to such amount, the Subcontractor shall be entitled to receive, without duplication:  (A) the sum of (i) the amount of any expenditure reasonably incurred by Subcontractor in the expectation of the performance of this Contract subject to Subcontractor’s efforts to mitigate such expenditures, including amounts spent in respect of materials to be delivered to Contractor and Owner that are not incorporated into the Work; (ii) the amount of any liabilities owing by Contractor to Subcontractor as of the date of termination, and (iii) any expenditure reasonably incurred by Subcontractor  in consequence of the termination of this Contract (including reasonable legal fees and expenses), less (B) the amount of liabilities owing by Subcontractor to Contractor as of the date of such termination.  Payments for termination under this Section 15.2 shall be due Subcontractor within 10 days of Owner’s receipt of a substantiated, itemized invoice and the delivery of any Work executed as of the date of termination.  If this Contract is terminated pursuant to the provisions of Section 15.2 Contractor shall be entitled to remove immediately the Subcontractor Equipment and the temporary Work that is on the Site.


14.3. Suspension of Work.


The following terms applies with respect to any suspension of the Work:  


(a) Contractor may, at any time and from time to time and for any reason, by written notice to Subcontractor, suspend the carrying out of the Work or any part thereof.  Subcontractor shall, on such written notice of Contractor, suspend the carrying out of the Work or any part thereof for such time and in such manner as Contractor may require and shall during any such suspension properly protect and secure the Work in accordance with GIP.


(b) Subcontractor may by ten (10) days prior written notice to Contractor, suspend the carrying out of the Work or any part thereof on account of Contractor’s failure to pay or authorize the payment of any undisputed amount under any invoice within 15 days of the invoice due date (regardless of whether Contractor has received payment from Owner under the EPC contract).  


(c) Contractor may at any time following a suspension give notice (and provided Contractor has paid all sums due and owing to Subcontractor in case of suspension under Section 15.3(b))to Subcontractor to proceed with the Work previously suspended.


(d) Upon receipt of any such notice to proceed under Section 15.3(b), and any payment required under Section 15.3(c), Subcontractor shall examine any Work that was adversely affected by the suspension and shall, at Contractor’s expense, make good any deterioration of or damage to such Work that may have occurred during the suspension (unless resulting from any breach by Subcontractor of its obligations to protect and secure the Work) and, subject to Section 15.3(e), shall proceed with the Work previously suspended


(e)
In the event of a suspension of the Work pursuant to this Section 15.3(a), Subcontractor and Contractor shall negotiate in good faith to agree the level of staff and labor to be retained by Subcontractor on or near the Site and a monthly fee to be paid to Subcontractor by Contractor during the period of any such suspension.  In the event that the Parties do not agree within 15 days following such suspension, the notice of suspension shall be treated as a Change Order Request delivered by Contractor to Subcontractor pursuant to Section 6.2.1 and Subcontractor shall proceed to maintain staff and labor on or near the Site as requested by Contractor subject to the provisions of Sections 6.2, and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.  Upon receipt of notice to proceed pursuant to Section 15.3(c), and any payment required under Section 15.3(c), Subcontractor shall be entitled to a Change Order pursuant to Section 6.3.1 to reflect any Changes appropriate in respect of such suspension and Subcontractor will provide all assistance and documentation to support Contractor’s rights to seek reimbursement from the Owner for said additional costs.


ARTICLE 15 
FORCE MAJEURE


15.1. Force Majeure.

“Force Majeure” shall mean any events or circumstances, or any combination of events or circumstances, that are beyond the reasonable control of the affected Party, that could not have been prevented by the exercise of reasonable skill and care, and that have, or any consequences thereof have, a material and adverse effect upon the performance by the affected Party of its obligations under this Contract (including the cost and time for such performance) including the following:


(a) Any act of war (whether declared or undeclared), invasion, armed conflict or act of foreign enemy, blockade, embargo, revolution, riot, religious strife or civil commotion;


(b) Any sabotage, terrorism, general or organized objections, protests or unrest or the threat of any such acts;


(c) Except to the extent that they constitute remedies or sanctions lawfully exercised by a Governmental Authority as a result of a breach by the affected Party, its contractors or subcontractors, servants or agents of applicable Laws, any act of state or other exercise of a sovereign or executive prerogative by any Governmental Authority, including expropriation, nationalization or compulsory acquisition and acts claimed to be justified by executive necessity;


(d) Any explosion, chemical or radioactive contamination or ionizing radiation;


(e) Any strike, work stoppage, slowdown or other industrial action or labor dispute at or extending beyond the Site;


(f) Any Change in Law, including the imposition after the Notice To Proceed Effective Date of export or import controls affecting the export or import of goods, materials, equipment or technical data for incorporation in the Facility or Work;


(g) Any lightning, earthquake, tempest, flooding, fire, cyclone, hurricane, typhoon, tidal waves, whirlwind, storm, drought or lack of water and other unusual or extremely adverse weather or environmental conditions or action of the elements, meteorites, aircraft or objects falling from aircraft or other aerial devices, the occurrence of pressure waves caused by aircraft or other aerial devices traveling at supersonic speeds;


(h) epidemic or plague;


(i) act of God; and


(j) to the extent that the same are caused by events or circumstances that are themselves a Force Majeure, shortage of labor; delay in delivery, loss or damage to materials or CVG Equipment or Subcontractor’s Equipment in transit or on Site; delay in performance of a Supplier and breakdown of CVG Equipment or Subcontractor’s Equipment.


15.2. Excused Performance.


Except for the obligation to timely pay money for Work actually performed or for other payment obligations or liabilities hereunder, either Party shall be excused from the performance or delay in performance of its obligations hereunder (and shall not be considered to be in default with respect thereto) if and to the extent that its failure to perform or delay in the performance of each such obligation is due to Force Majeure, provided, that:


(a) the affected Party gives the other Party written notice describing in reasonable detail, to the extent then available, the Force Majeure as soon as is reasonably practicable, but in no event later than ten (10) days after such Party first becomes aware of the occurrence or commencement of such Force Majeure; and


(b) the suspension of performance is of no greater scope and of no longer duration than is reasonably required by the Force Majeure, including a reasonable recovery period within which to restart performance.


15.3. Performance Continuation.

Upon the occurrence of any Force Majeure, Subcontractor shall use reasonable efforts to continue to perform its obligations under this Contract and to minimize the adverse effects of such circumstances.  Subcontractor shall notify Contractor of the steps it proposes to take, including any reasonable alternative means for performance.


15.4. Change of Contract Terms.

Upon the occurrence of any Force Majeure, Subcontractor shall be entitled to an equitable adjustment to the Schedule and Contract Price, subject always to Owner’s requirements and approval unless it is determined that the Force Majeure is due to the fault of Contractor, or in Subcontractor’s opinion, Contractor fails to diligently pursue the approval of Owner.


15.5. Suspension of the Work, Resumption of Performance.

Subject to Section 15.3, in the event of a suspension of the Work due to a Force Majeure, Subcontractor and Contractor shall negotiate in good faith to agree the level of staff and labor to be retained by Subcontractor on or near the Site.  When a Party whose performance has been suspended due to Force Majeure becomes able to resume performance of its obligations under this Contract, such Party shall give the other Party written notice to that effect and shall promptly resume performance hereunder.


15.6. Termination for Force Majeure.

Notwithstanding that Subcontractor may have become entitled to an extension of time in which to perform its obligations hereunder due to Force Majeure, and consistent with the  provisions of the EPC contract between Owner and Contractor, if by virtue of Section 16.2 either Party shall have been  excused from the performance of any material obligation under this Contract for a continuous period of 2 months or performance of the Work shall have been suspended for two or more non-continuous periods that in the aggregate exceed 3 months occurring following Notice To Proceed Effective Date, then either Party may at any time thereafter, provided such performance is still excused, by notice to the other terminate this Contract; provided, however, under no circumstances may Subcontractor terminate this Contract in the event where (i) Contractor is not able to similarly  terminate its EPC contract with the Owner and (ii) Subcontractor is reimbursed for any additional liabilities, costs and expenses incurred as a result thereof and is not otherwise penalized for the extended delay. In the event of a termination under this Section 16.6, as of the effective date of termination, Subcontractor shall be released from any further obligation to perform the Work and Subcontractor shall thereupon:


(a) immediately discontinue the Work except for such Work as may be reasonably necessary to preserve and protect Work already in progress and to protect the CVG Equipment and Subcontractor Equipment at the Site;


(b) place no further orders or enter into Subcontracts for Work;


(c) assist Contractor in preparing an inventory of all Subcontractor Equipment and CVG Equipment in use or in storage at the Site;


(d) terminate all Subcontracts, except those Contractor has designated to be assigned pursuant to Section 16.6(e);


(e) assign to Contractor title to all Work not already owned by Contractor, together with all Subcontracts and other contractual agreements (including warranties) as may be designated by Contractor;


(f) assign to Contractor, to the extent assignable and further subject to Section 8.1.3 and Section 8.1.4, all issued Governmental Authorizations, patents and other proprietary rights, if any, then held by Subcontractor pertaining to the Facility;


(g) remove from the Site all Subcontractor’s Equipment subject to the consent of Contractor; and


(h) deliver to Contractor all information prepared hereunder with respect to the Facility or Work as may be reasonably requested by Contractor and which has been paid for by Contractor, including all drawings, plans, specifications, studies, reports and other information prepared hereunder as of the date of termination for the completion and operation of the Facility.


15.7. Payment on Termination.

If this Contract is terminated pursuant to Section 16.6, Contractor will pay Subcontractor pursuant to Section 15.1.6.

 ARTICLE 17


INDEMNITIES





17.1
Subcontractor Indemnity.


Subcontractor agrees to indemnify, defend and hold harmless Contractor Indemnitees from and against any and all claims, demands, losses, damages, causes of action, suits, and liabilities (including all expenses of litigation, court costs and reasonable attorneys’ fees):


(a) attributable to bodily injury (including death) of any person or property damage of third parties to the extent caused by the negligence or willful misconduct of any of the Subcontractor Indemnitees, or


(b) attributable to any bodily injury (including death) or property damage (including property of Subcontractor, Contractor and third parties) caused by any spill or release of Hazardous Substances for which Subcontractor is responsible under Section 3.15 other than any such spill or release caused by the negligence or willful misconduct of any Contractor Indemnitee, 


Subcontractor is liable to pay compensation for any and all damages caused to Contractor or any third parties, unless it may prove that damages were caused by Contractor, Force Majeure or may be attributed to third party’s fault. Subcontractor will defend and indemnify Contractor against any third party claim, except when damages are caused by Contractor’s fault.


17.2.
Contractor Indemnity.


Contractor agrees to indemnify, defend and hold harmless Subcontractor Indemnitees from and against any and all claims, demands, losses, damages, causes of action, suits, and liabilities (including all expenses of litigation, court costs and reasonable attorneys’ fees):


(a)
attributable to bodily injury (including death) of any person or property damage of third parties to the extent caused by the negligence or willful misconduct of any of the Contractor Indemnitees, or


(b)
attributable to bodily injury (including death) or property damage (including property of any Contractor Indemnitee and of third parties) caused by any Hazardous Substances for which Owner is responsible under Section 3.15 unless such injury or damage is caused by the negligence or willful misconduct of any Contractor Indemnitee.


17.3.
Notice.


Each Party shall promptly notify the other in writing of any claims which may be covered by the indemnities set forth hereunder.  Without limiting the generality of the foregoing, Contractor shall notify Subcontractor in writing as soon as Contractor shall receive notice of any claims of infringement of patents or other proprietary rights occurring in connection with Subcontractor’s performance of the Work.  In turn, Subcontractor shall timely notify Contractor in writing of any claims which Subcontractor may receive alleging infringement of patents or other proprietary rights which may affect Subcontractor’s performance of the Work.  


17.4.
Conduct and Administration of Claims.


The indemnifying Party, hereunder (the “Indemnitor”) shall have sole charge and direction of conduct of the prosecution, defense and settlement of any suit or proceeding based on any claim, demand, loss, damage, cause of action, suit on liability for which Indemnitor is responsible under any Section of this Contract.  The indemnified Party (the “Indemnitee”) shall provide such assistance as the Indemnitor may reasonably require in such defense, and shall have the right to be represented in such defense by counsel of its own choice at its own expense.  If the Indemnitor fails to defend any such suit or proceeding, then following 15 days notice to Indemnitor of such election, the Indemnitee shall have the right, in its reasonable discretion, either to defend such suit or proceeding or to settle the claim which is the basis thereof, without further consent from the Indemnitor and without releasing the Indemnitor from its obligations hereunder and in either case the Indemnitor shall reimburse the Indemnitee for its expenses, costs and reasonable attorneys’ fees.  If any claim described in Section 17.3 is held to constitute an infringement of any patent or other proprietary rights and use of any Work is enjoined, Subcontractor shall at its own expense and at Subcontractor’s option (i) procure for Contractor the right to continue to use the infringing Work, (ii) replace such Work with non-infringing equipment or process of equivalent utility and efficiency, or (iii) modify such Work so that it becomes non-infringing without affecting its utility or efficiency.


ARTICLE 18
DISPUTE RESOLUTION


18.1.
Arbitration.

Except for remedies regarding Confidential Information under Section 19.4, any claim, dispute or controversy arising out of or relating to this Contract or the breach, termination or repudiation thereof shall be resolved exclusively by submission to binding arbitration in Caracas, Venezuela administered by the International Chamber of Commerce (“ICC”) in accordance with its rules then in effect, and the language of such arbitration shall be English.  There shall be three arbitrators, with each Party selecting one; the third arbitrator, who shall be the chairman of the panel and need not be a national of a country other than those of the Parties, shall be selected by the two arbitrators appointed by the Parties.  The claimant shall name its arbitrator in the demand for arbitration and the responding Party shall name its arbitrator within 30 days after receipt of the demand for arbitration.  The third arbitrator shall be named by the first two arbitrators within 30 days after the appointment of the second arbitrator.  Each arbitrator must be qualified by having at least 10 years’ experience in the construction and engineering of power generation facilities or in the electric utility industry.  Should any Party fail timely to name its arbitrator or should the first two arbitrators named fail timely to name a third arbitrator, any such arbitrator not timely named shall be appointed by the ICC.  The arbitration proceeding and all correspondence and documents submitted thereto shall be conducted and prepared in the English language.  The award of the arbitrators shall be based upon principles of law and shall be final and binding upon the Parties without the right of appeal to the courts.  Judgment on the award may be entered by any court having jurisdiction thereof.  The costs and expenses of the arbitration (including reasonable attorney’s fees) shall be borne by the losing Party, unless the arbitrators determine that it would be manifestly unfair to honor this agreement of the Parties and determine a different allocation of costs.


18.2.
Submission to Jurisdiction.

This Article 18 and any arbitral award hereunder shall be enforceable, and any action in aid of dispute resolution hereunder may be brought, in any federal or state court in the United States having jurisdiction, and the Parties each consent to the nonexclusive jurisdiction of, and to the laying of venue in, such court for such purpose.  Each Party irrevocably waives any objection to this venue on any ground, including that it is an inconvenient forum.


18.3.
Applicable Law; Waiver of Punitive Damages.

All procedural aspects of the agreement to arbitrate, including, but not limited to, the construction and interpretation of the agreement to arbitrate, the scope of the arbitrable issues, allegations of waiver, delay, or other defenses as to arbitrability, and the rules governing the conduct of the arbitration, shall be governed by and construed pursuant to the rules of the ICC. In deciding the substance of any such claim, dispute or controversy, the arbitrators shall apply the substantive laws of the Republic of Venezuela without reference to any rule thereof that would require the application of the law of another jurisdiction; provided, however, that the arbitrators shall have no authority to award punitive damages under any circumstances (whether it be exemplary damages, treble damages, or any other penalty or punitive type of damages) regardless of whether such damages may be available under any law, the Parties hereby waiving their right, if any, to recover punitive damages in connection with any such claims, disputes or disagreements.


18.4.
Continuation of Services.


Except as otherwise provided hereunder, pending final resolution of any dispute, whether or not submitted to arbitration hereunder, the Parties shall continue to fulfill their respective obligations under this Contract.


ARTICLE 19
CONFIDENTIAL INFORMATION


19.1.
Confidential Information.

From the Effective Date until two (2) years following Substantial Completion or the earlier termination of this Contract, neither Subcontractor, Contractor nor any licensee of Contractor pursuant to Section 8.1.4 shall disclose any Confidential Information other than to its Representatives, to the arbitrators in any arbitration pursuant to Section 18.1 and to any court (with an appropriate protective order) in any litigation pursuant to Section 18.2 or Section 19.4.  “Representatives,” as used in this Contract, shall include Affiliates, Suppliers, and their respective directors, officers, employees, auditors, and counsel. It is understood (a) that any Representative receiving Confidential Information shall be informed of the obligation of nondisclosure pursuant to this Contract and (b) Contractor and Subcontractor each shall be responsible for any breach of this Contract by its Representatives.


19.2.
Notice Preceding Compelled Disclosure.

If Subcontractor, Contractor or any Representative of either is requested or required (by oral question, interrogatory, request for information or documents, subpoena, civil investigative demand or other law or legal process) to disclose any Confidential Information, such Party will promptly notify the other Party of such request or requirement so that the other Party may seek an injunction, appropriate protective order or grant a waiver of compliance with the provisions of this Contract.  If, in the absence of an injunction, protective order or the receipt of a waiver hereunder, such Party is compelled by such law or legal process to disclose any Confidential Information, then such Party may disclose only such of the Confidential Information as is required, provided that if it exercises reasonable efforts to obtain an order or other reliable assurance that confidential treatment will be accorded to the disclosed Confidential Information, there shall be no liability for the disclosure of Confidential Information pursuant to this sentence.


19.3.
Definition of “Confidential Information”.

The term “Confidential Information” shall mean all written information relating to the Facility and furnished by one Party to the other after the Effective Date of this Contract. Confidential Information also shall include all written information generated by a Party or its Representatives that contains, reflects or is derived from furnished Confidential Information.  The term “written information” shall include information recorded or stored in a digital format on electronic, magnetic or optical media.  The following shall not constitute Confidential Information for purposes of this Contract: (a) information that is or becomes publicly available other than as a result of a disclosure in violation of this Contract, (b) information that already was known to the recipient prior to being furnished pursuant to this Contract, and (c) information that becomes available on a non-confidential basis from a source other than the disclosing Party if such source was not subject to any prohibition against transmitting the information to the recipient.


19.4.
Remedies.

Money damages would not be a sufficient remedy for any breach of the above provisions of this Article 19 and the disclosing Party shall be entitled to seek specific performance and injunctive relief as remedies for any such breach.  Such remedies shall not be deemed to be the exclusive remedies for any such breach, but shall be in addition to all other remedies available at law or in equity.  The Parties agree that any action or application for such remedies may be brought either in a federal or state court in the United States having jurisdiction, and the Parties each consent to the nonexclusive jurisdiction of, and to the laying of venue in, such court for such purpose.  Each Party irrevocably waives any objection to this venue on any ground, including that it is an inconvenient forum.


ARTICLE 20 
MISCELLANEOUS PROVISIONS


20.1.
Governing Law.

This Contract shall be governed by, construed and enforced in accordance with, the laws of the Republic of Venezuela (without giving effect to the principles thereof relating to conflicts of laws).  The Parties further agree that the United Nations Convention on the International Sale of Goods does not apply to this Contract.


20.2.
Notice.

Any notice, demand, offer, correspondence, email, or other written instrument required or permitted to be given pursuant to this Contract shall be in writing signed by the Party giving such notice and shall be in the English language and shall be hand delivered or sent by registered letter or telefax (subject to confirmation of receipt) to the address or telefax number set forth below.


To Contractor: 



DERWICK ASSOCIATES S.A.


MMG Tower, Piso 16,


Calle 53, 


Urbanizacion Marbella, 


Ciudad de Panama, Republica de Panama 

Attn: Alejandro Betancourt Lopez

Telefax: 58-212-975-2269

To Subcontractor:


PROENERGY SERVICES INTERNATIONAL, INC. 

2001 ProEnergy Blvd.

Sedalia, Missouri 65301


Attn: Jeff Canon


Telefax: 660-829-1160


Each Party to this Contract shall have the right to change the place to which notice shall be sent or delivered by similar notice sent in like manner to the other Party.  The effective date of a notice issued pursuant to this Contract shall be as of the addressee’s receipt of such notice.


20.3.
Assignment.


Except as set forth hereinafter in this Section 20.3, this Contract may be assigned only with the prior written consent of the other Party to this Contract.  Subcontractor may assign this Contract to any Affiliate of Subcontractor; provided that such Affiliate assumes Subcontractor’s obligations under this Contract and Subcontractor unconditionally guarantees the performance of such Affiliate’s obligations under this Contract.  Any purported assignment not in compliance with this Section 20.3 shall be void and without force or effect.


20.4.
No Unlawful Payments.

Subcontractor and Contractor each covenants and agrees not to act in violation of the U.S. Foreign Corrupt Practices Act, and in connection therewith, shall not directly or indirectly receive, authorize, make, or promise to make any offer, payment, or gift of anything of value that would violate the laws of the United States of America, or the laws of the country or countries in which any of the Work is performed, to or for the use or benefit of (a) any official, candidate for political office, or employee of any agency or instrumentality of any government, political party, public international organization, or any other Person, or (b) any Person, while knowing that all or a portion of such money or thing of value will be directly or indirectly offered, given, or promised to any official, candidate for political office, or employee of any agency or instrumentality of any government, political party, public international organization, or any other Person.


Subcontractor agrees to indemnify, defend and hold harmless Contractor Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses, attributable to any failure of Subcontractor (including its Suppliers and their officers, directors, and representatives) to comply with this Section.  Contractor agrees to indemnify, defend and hold harmless Subcontractor Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses, attributable to any failure of any of the Contractor Indemnitees or any direct or indirect owners of or investors in Contractor to comply with this Section.


20.5.
Miscellaneous.

20.5.1
Entire Agreement.  This Contract, and any provisions of the EPC contract between Contractor and the Owner that by reference herein apply to Subcontractor, contains the entire understanding of the Parties with respect to the subject matter hereof and reflects the prior agreements and commitments with respect thereto.  There are no other oral understandings, terms or conditions and neither Party has relied upon any representation, express or implied, not contained in this Contract.  All communications, whether in writing or oral, between the Parties shall be in the English language. 


20.5.2
Amendments.  No change, amendment or modification of this Contract shall be valid or binding upon the Parties hereto unless such change, amendment or modification shall be in writing and duly executed by both Parties hereto.


20.5.3
Joint Effort.  Preparation of this Contract has been a joint effort of the Parties and the resulting document shall not be construed more severely against one of the Parties than against the other.


20.5.4
Captions.  The captions contained in this Contract are for convenience and reference only and in no way define, describe, extend or limit the scope of intent of this Contract or the intent of any provision contained herein.


20.5.5
Severability.  The invalidity of one or more phrases, sentences, clauses, sections or articles contained in this Contract shall not affect the validity of the remaining portions of the Contract so long as the material purposes of this Contract can be determined and effectuated. If any material provision is held to be invalid, the Parties agree to negotiate an equitable amendment to the provisions of this Contract to give effect to the underlying purposes of the invalid portion or provisions of this Contract.


20.5.6
No Waiver.  Any failure of any Party to enforce any of the provisions of this Contract or to require compliance with any of its terms at any time during the pendency of this Contract shall in no way affect the validity of this Contract, or any part hereof, and shall not be deemed a waiver of the right of such Party thereafter to enforce such provisions or require compliance with such terms.


20.5.7
Successors and Assigns.  This Contract shall be binding upon and shall inure to the benefit of the Parties hereto and their successors and permitted assigns.


20.5.8
Obligations.  Nothing contained in this Contract shall be construed as constituting a joint venture or partnership between Subcontractor and Contractor.


20.5.9
Further Assurances.  Subcontractor and Contractor agree to provide such information, execute and deliver any instruments and documents and to take such other actions as may be necessary or reasonably requested by the other Party that are not inconsistent with the provisions of this Contract and that do not involve the assumptions of obligations other than those provided for in this Contract, in order to give full effect to this Contract and to carry out the intent of this Contract.


20.5.10
Performance of Obligations.  If an obligation to be performed under this Contract falls due on a day other than a Business Day, the obligation shall be due on the next Business Day.


20.5.11
Exhibits, Schedules.  Subject to Section 20.5.12, all exhibits and schedules referenced in this Contract shall be incorporated into this Contract by such reference.


20.5.12
Priority.  In the event of any conflict or inconsistency between the body of this Contract and the exhibits, attachments and schedules incorporated herein or any other incorporated or associated documentation including the provisions of the EPC contract between Owner and Contractor, the terms and conditions of this Contract shall control notwithstanding such incorporation.  


20.5.13
Counterparts.  This Contract may be signed in any number of counterparts and each counterpart shall represent a fully executed original as if signed by both Parties.


20.5.15 Survival, Termination of Obligations.  The indemnities set forth in this Contract shall survive the completion of the Work and any termination of this Contract; provided, however, that on the earlier of the date two years following (i) Substantial Completion or (ii) the termination of this Contract, all liability of Contractor and Subcontractor under this Contract shall fully terminate and expire except for any liability for claims that are the subject of litigation or other proceedings pending on such date.


IN WITNESS WHEREOF, Contractor and Subcontractor executed this Contract as of the date first written above.


Contractor:


DERWICK ASSOCIATES S.A.

By:___________________


Name:_________________


Title:__________________


Subcontractor:


PROENERGY SERVICES INTERNATIONAL, INC.

By:_______________________


Name:_____________________


Title:______________________


EXHIBIT A


TECHNICAL SCOPE DOCMENT (TSD)

EXHIBIT B


PAYMENT SCHEDULE


Down Payment  (50%)





US$ 30,000,000.00


Civil Foundations Complete (25%)



US$ 15,000,000.00


Gas Turbines on Foundations (10%)



US$   6,000,000.00


Electrical / Mechanical Complete (10%)



US$   6,000,000.00


Startup Complete and Ready to Export Power (5%)

US$   3,200,000.00










===============


Total 







US$ 60,200,000.00


EXHIBIT C


INSURANCE


1.0.
Subcontractor’s Insurance

1.1
Workers' Compensation and Employers' Liability Insurance.  Subcontractor shall (i) maintain workers' compensation insurance as required by the law of the jurisdiction where the Work is performed, and (ii) maintain employers' liability insurance with a $1,000,000 minimum limit per accident.


1.2
Commercial General Liability Insurance.  Subcontractor shall procure and carry commercial general liability insurance on a claims made or occurrence basis against claims for personal injury (including bodily injury and death) and property damage.  Such insurance shall provide coverage for products-completed operations, blanket contractual, premises/operation, explosion, collapse and underground hazard coverage, broad form property damage, broad form contractual liability, personal injury insurance, independent contractors liability, hostile fire liability and include a severability of interests or cross liability clause.  The policy shall provide for a $2,000,000 minimum limit per occurrence and $2,000,000 minimum limit in the aggregate. 


1.3
Automobile Liability Insurance. Subcontractor shall procure and carry liability insurance against claims for personal injury (including bodily injury and death) and property damage covering all vehicles owned, leased or non-owned and hired by the Subcontractor, including loading and unloading, with a $1,000,000 minimum limit per occurrence. 


1.4 Excess Liability Insurance.  Subcontractor shall procure and carry excess liability insurance on a claims made or occurrence basis against claims for personal injury (including bodily injury and death) and property damage and applying in excess of the limits of insurance prescribed for the policies required in Sections 1.1 (ii), 1.2, and 1.3.  Such insurance shall provide coverage for products-completed operations, blanket contractual, premises/operation, explosion, collapse and underground hazard coverage, broad form property damage, broad form contractual liability, personal injury insurance, independent contractors liability, hostile fire liability and include a severability of interests or cross liability clause.  The policy shall provide for a $5,000,000 minimum limit per occurrence and $5,000,000 minimum limit in the aggregate.
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DERWICK ASSOCIATES CORP.

Section 1.0 Introduction

This Technical Scope Document includes the details of a nominal 175 MW power
plant to be constructed adjacent to the SIDOR R2 and R3 Substations. The plant
will utilize (2) GE LM6000PC Sprint and (1) GE Frame 7EA gas turbine generators
with an output voltage of 13.8 Kv. The plant will be connected to the 13.8 KV bus
in Substations R2 & R3.

These machines are currently configured for natural gas fuel only. However
during the construction of the plant, the gas turbines will be reconfigured for Dual
Fuel operation.

The plant will be configured for operation on both natural gas and #2 diesel fuel.
The Owner will provide natural gas supply through a pipeline to the plant
boundary at a pressure of 16 bar (235 psig). Contractor will provide compressors
to raise the gas pressure to meet the requirements of the gas turbines.

The Owner will provide clean diesel fuel to the plant boundary which meets the
GE liquid fuel specifications. The Contractor will provide storage tanks, filtration
and handling equipment to meet the requirements of the gas turbines.

The Owner will provide a sufficient supply of industrial grade water to the plant
boundary. Contractor will provide a water treatment facility in the plant to insure
that the water injected into the gas turbines meets the GE water specifications.

The Owner will supply all concrete and re-bar for the construction of the plant.
Contractor will provide all civil designs and labor required to construct the plant.

The Contractor will provide all plant design engineering required for the civil
work, mechanical, electrical and plant control.

Contractor will provide technicians to provide startup and commissioning of the
plant.

1-1

Section 1.0 Introduction Revision 1 February 2, 2010





CVG / SIDOR
DERWICK Pto Ordaz, Venezuela
LM 6000 - Frame 7EA Power Plant “A”

Technical Scope Document
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Section 2.0 Equipment List - Detailed Division of Responsibility between Owner
and Contractor: Itis mutually understood that the 2 ea LM 6000 GTGs will have
priority for installation, start-up, commissioning and operation.

Note: The Owner has purchased two (2) GE LM 6000 PC Sprint GTGs and one (1)
Frame 7EA GTG for this project. These units and associated equipment are
identified in the Table Below:

Material/Responsibility Qty  Description
1 GE Model 7121 Frame 7EA (60Hz) Gas Turbine Generator with Associated
OWNER Provide Equipment as Coming From Southhaven Including:
/CONTRACTOR Install
Electrical

Electrical PDC Building

13.8 KV 5000 amp Gas Turbine Generator Breaker NEMA 3R
13.8 KV /480 V 3000 KVA Station Service Transformer

13.8 KV /4160 V 3380 KVA Station Service Transformer
4160V 800 HP Starting Motors

480V GTG MCC

480 V Distribution board

PRRPRRPRRERE

Mechanical

L.O. Cooler w/cooling water fin-fans (3-50hp) & water pumps (2- 75Hp)
Fuel Gas Metering

Fuel Gas Module/Purge Air

Fuel Gas Heaters

Fuel Gas Filter/Coalescer

Demin Water Inject Pump 100 hp

Demin Water Filters

Fogging Pump Skids

Inlet Air Fogging Systems

OWNER Provide GE LM 6000 PC Sprint (60Hz) Gas Turbine Generators with Associated
/CONTRACTOR Install Equipment

N RPRRPRRRERRPR

13.8KV 3000 Amp Gas Turbine Generator Breaker NEMA 3R
-Turbine Control Panels
-Generator Control Panel and Protection Panel
- 24 VDC Batteries and Chargers
ets

NODNNNDN

-125 VDC Batteries and Chargers
sets
OWNER Will Provide
1 Lot Project Site free and clear of rock and ground water
1 Lot Natural Gas Fuel Tie in Point at Plant Boundary with measurement
1 Lot 13.8 KV Utility connection immediately adjacent to Site Boundary
1 Lot #2 Diesel Fuel Supply Tie in Point at Plant Boundary with measurement
1 Lot Firewater supply (w/pumps) and feeder to site boundary
1 Lot Water for Commissioning and Startup
1 Lot Fuel Gas for Commissioning and Startup
1 Lot DFO for Commissioning and Startup
1 Lot Electrical Back Feed for Commissioning and Startup
1 Lot Waste Water Disposal
1 Lot Eight (8) Telephone Circuits to Project Site
1 Lot Permits for Environmental, Transportation, Building, Construction, Operations, etc.
1 Lot Construction & Commissioning Water and 480V three phase power
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Material/Responsibility  Qty
1 Lot
1 Lot
1 Lot
| Lot
1 Lot
1 Lot

Contractor — ProEnergy
EPC Responsibility

Civil / Structural
1 Lot
1 Lot
1 Lot

| Lot
Buildings
1
1
1
1
1
1
Mechanical
1
1

WEPNBAEANNNNNENRPRPRPERPRPERPERPERPENNNNNNEN

Description

Concrete and Rebar for foundations

Access Roads to site

Import Duties and Taxes

Construction lay down area (3 acres) within or adjacent to project site
Transportation of Owner Equipment from the US to Site

Removal of all unused building foundations, underground piping, etc. on the
proposed project site

Site will be designed by ProEnergy to be expandable to add an additional
Frame 7EA and to add combined cycle to the 7EA’s in the future

Site Preparation, Rough Grading, Excavation, and final grading
Plant Concrete Foundations (Owner to provide concrete and rebar)
Plant Paving, Gravel and Pads for Turbine and Generator

Basic Architectural Treatment and landscaping

Climitized Control Room and Office Building with attached Maintenance /
Warehouse Building

LM 6000 Utility Building to House 2ea TCPs, 2ea GCPs, 2ea MCCs, 2ea 24v and
125v DC Batteries and Chargers, Pumps, Sprint Pumps, Filters, etc.

Fuel Gas Compressor Shed

Water Treatment — Pump Building

Fuel Treatment, pumps Shed and MCC Room

Guard House

Raw water Storage Tank 500,000 gallon

Demin Water Treatment System to supply Water Injection and Wash for LM 6000s
and Fr 7EA

100% Demin Water Forwarding Pumps

Demineralized Gallon Water Storage Tanks, 500,000 Gallon each
100% Demineralized Water Forwarding Pumps for Turbine Wash
LM 6000 Sprint Pump Skids

LM 6000 Nox Water Injection Skids

LM 6000 DFO Injection Pump Skids

LM 6000 DFO Filter Skids

LM 6000 Demin Water Filter Skids

Fr 7EA DFO Injection Pump Skid

Fr 7EA Demin Water Pump Skid

Oily Water Separator

Waste Oil Tank, 10,000 Gallon.

Waste Oil Delivery Pump

Waste Water Tank, 10,000 Gallon

Waste Water Delivery Pump

Instrument Air Package with two compressors, receiver, filters and dryer
Liquid fuel storage tank, (500,000 gallons each)

Liquid Fuel forwarding Pumps

Liquid Fuel Day Tank (500,000 gallons each)

Liquid Fuel Forwarding Pumps

Natural Gas ESD Valve

Natural Gas Scrubbers

Fuel Gas Regulator Skids

350 HP 100% Capacity Fuel Gas Compressors for 2 LM 6000’s
800 HP 100% Capacity Fuel Gas Compressors for Fr. 7TEA
Firewater Distribution System, Monitors and Controls

Centrifuges for Plant Liquid Fuel Treatment
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Material/Responsibility  Qty
Electrical

RPRRPPRPWNRERPR

1 Lot

1 Lot

1 Lot
1&C

1 Lot

INLET AIR CHILLER
OPTION
(To Be Quoted Later)

NN N

Construction
1 Lot
1 Lot
1 Lot
1Lot
1Lot
1 Lot
1 Lot
Engineering
1 Lot
Project Management
1 Lot
1Lot
1Lot

Description

13.8KV/480V 1500 KVA Transformer (Compressors)
13.8/4.16 KV 2.5 MVA Transformer (Compressors)
4.16 KV MCC Compressors

480 V BOP MCC

480 V Distribution Board

BOP 480 V /120 V Transformers, Lights, Panels etc.
UPS System for Control Room

Welding Receptacles

Plant Grounding Grid

Lightning Protection

Cathodic Protection for underground steel piping
Area Lighting

Plant Instrumentation
Plant DCS System

Packaged Inlet Air Chiller Systems 2500 Ton Chillers with Cooling Tower for
LM 6000 GTGs

Inlet Air Filter Chilling Coils

13.8KV / 480V 500 KVA Transformers (Chillers)

13.8KV/4.160 KV 2 MVA Transformers (Chillers)

Construction Tools, Rental Equipment & Rental Cranes
Temporary Power Distribution

Local Subcontractor(s) Electrical & Mechanical Craft Labor
Transportation of all Contractor supplied BOP equipment
Construction Offices, Storage, Temporary Facilities and Utilities
Lubricants, Chemicals, Filters, etc. for Plant Commissioning
Balance of Plant Start up and Commissioning Spare Parts

Conceptual and Detail Design Engineering (Total Plant)
Project Management with Scheduling, QA/QC, safety, and training

Plant Start-up, Commissioning and Testing
Overall Plant Training
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Section 3.0 Design Basis and Interconnect Points

3.1 Design Basis
Design Conditions

Site Elevation

Air Temperature, High
Air Temperature, Low
Design Temperature

Simple Cycle 2 x LM 6000 PC (Chilling
Option) + 1 x Frame 7EA (Fogged)

100 ft. (30.5 m)

95°F (35°C)

60°F (15°C)

85°F (29.4°C)

Design Relative Humidity 75%
Wind Speed (Max) 80 mph (53 km/hr)
Gas Turbine Power 175 MW (ISO)

GTG Fuel Consumption Rate 44,170 MCFD Natural Gas

GTG Liquid Fuel Consumption Rate 208 gpm
High Voltage Interconnect 13.8 KV
Demin Water Storage 500,000 Gallon SS Tank by Contractor

Raw Water Consumption 246 gpm

Instrument Air System 185 SCFM by Contractor

Waste Qil Storage 10,000 Gallons by Contractor

Waste Water Storage 10,000 Gallons by Contractor

Raw Water Storage 500,000 Gallon CS Tank by Contractor
Raw DFO Storage 500,000 Gallon CS Tank by Contractor
Treated Fuel Storage 500,000 Gallon SS Tank by Contractor

3.2Interconnect Points

Natural Gas at min. 235 psig Owner to provide interconnection point to the Plant Battery
Limits.
Liquid Fuel Owner to provide pipeline and measurement at Plant

Battery limits
Plant Battery Limits.
Plant Waste Oil Tank.

Plant Waste Water
Plant Waste Qil

13.8 KV Contractors Dead End Towers from GTG Breakers near
site boundary

Telephone Plant Battery Limits.

Raw Water Supply Plant Battery Limits.

Sanitary Sewer
Raw/Firewater Supply

Plant Septic System
Plant Battery Limits by Owner
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Puerto Ordaz A
Simple Cycle
Site Elevation 100 Feet
Design Temperature 85F
Relative Humidity 75%
ID GTPRO 330 104 Average
*(2) LM6000 PC SPT (1) 7EA Fogging Total
Liquid Gas Liquid Gas Liquid
Gas Fuel Fuel Fuel Fuel Fuel Fuel
Gross Power KW 89138 84897 79596 80465 168734 165362
Net Power KW 86807 83386 77423 79063 164230 162449
Aux & Losses KW 2331.4 1510.8 1173.5 1401 3504.9 2911.8
LHV Gross Heat Rate (BTU/kWh) 8695 8872 10612 11089 9653.5 9980.5
LHV Net Heat Rate (BTU/kWh) 8929 9033 10772 11286 9850.5 10159.5
LHV Gross Electric Eff % 39.24 38.46 32.16 30.77 35.7 34.615
LHV Net Electric Eff % 38.22 37.78 31.68 30.24 34.95 34.01

LHV Fuel (kBTU/h)

775087 753196

834030 892304

1609117 | 1645500

HHV Fuel (kBTU/h)

858105 802256

923361 950424

1781466 | 1752680

Fuel Gas (KPPH) 38.95 0 41.92 0 80.87 0
Fuel Gas (MMSCFD) 20.00 0.00 21.52 0.00 41.52 0.00
Liquid Fuel (KPPH) 0 41.16 0 48.77 0 89.93
Liquid Fuel (GPM) 0 95.16 0.00 112.76 0.00 207.92
Water for Nox (KPPH) 34.83 36.01 0 39.01 34.83 75.02
Water for Nox (GPM) 69.69 71.96 0.00 77.96 69.60 149.92
SPT Water (KPPH) 17.806 17.806 0.00 0.00 17.806 17.806
SPT Water (GPM) 35.58 35.58 0.0 0.0 35.58 35.58
Foggy (KPPH) 0.00 0.00 3.47 3.47 3.47 3.47
Foggy (GPM) 0 0 6.934 6.934 6.93 6.93
* Inlet Chilling Not Included
GPM GPD 3 Day 5 Day
RAW Water Total 246 354701 1064103 | 1773505
Liquid Fuel Total 208 299401 898204 1497007
GAS Fuel Total (MMCFD) N/A 44.17

Section 4 Plant Performance

Revision 1 February 2, 2010






DERWICK

DERWICK ASSOCIATES CORP.

CVG / SIDOR
Pto Ordaz, Venezuela

LM 6000 - Frame 7EA Power Plant “A”
Technical Scope Document

Section 5: Plant Drawings
Plot Plan

Process Flow Diagram
Process Flow Diagram
Process Flow Diagram
Process Flow Diagram

One Line Diagram

One Line Diagram

1001-10-001 Sh 1

1001-50-001 Sh 1

1001-50-001 Sh 2

1001-50-001 Sh 3

1001-50-001 Sh 4

1001-60-001 Sh 1

1001-60-001 Sh 2
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LEGEND:
(T) GE. LM—6000 GAS TURBINE GENERATOR.
(2) GE. FRAME 7EA GAS TURBINE GENERATOR.
(3) AR INLET CHILLER PACKAGE (OPTION).
{&) UTILTY BUILDING.
PLANT NORTH (5) CONTROL/OFFICES/WAREHOUSE BUILDING.
AI@Iﬂ (G) WATER TREATMENT BUILDING.
(7) GAS COMPRESSORS WITH SHED, FIN FANS,
AND MCC ROOM.
(8) CENTRIFUGE PACKAGE.
(3) RAW WATER TANK (500,000 GALS).
G0) DEMIN WATER TANK (500,000 GALS).
Q) RO. WATER TANK.
1024'-0" [312 M] @2 RAW DIESEL FUEL TANK (500,000 GALS).

D o (i3 TREATED FUEL TANK (500,000 GALS).
686'-0" [209 M] 338'-0" [103 M] @ HRSG (OPTION).
%) AUXILARY TRANSFORMERS (OPTION FOR INLET CHILLERS).
§®) LIGHTING POLES.
b & RoaD.
N\ o {i8) WET SURFACE CONDENSER (OPTION).
BY OTHERS
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1
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CVG / SIDOR
Pto Ordaz, Venezuela
DERWICK Frame 7FA - 7TEA Power Plant “B”

DERWICK ASSOCIATES CORP. Technical Scope Document

Section 1.0 Introduction

This Technical Scope Document includes the details of a nominal 250 MW power
plant to be constructed near the SIDOR R5 Substation. The plant will supply
power to the SIDOR R5 Substation through a new 115KV overhead transmission
line and to the SIDOR R6 Substation through and existing 115KV feeder from the
R5 Substation. The plant will utilize (1) GE Frame 7FA and (1) GE Frame 7EA gas
turbine generator. Generator Step-up Transformers will be utilized to step up the
Frame 7FA output of 18KV to 115KV and the Frame 7EA output of 13.8KV to
115KV.

The Frame 7EA machine is currently configured for natural gas fuel only.
However during the construction of the plant, the gas turbine will be reconfigured
for dual fuel operation. The Frame 7FA is already configured for dual fuel
operation.

The plant will be configured for operation on both natural gas and #2 diesel fuel.
The Owner will provide natural gas supply through a pipeline to the plant
boundary at a pressure of 16 bar (235 psig). Contractor will provide compressors
to raise the gas pressure to meet the requirements of the gas turbines.

The Owner will provide clean diesel fuel to the plant boundary which meets the
GE liquid fuel specifications. The Contractor will provide storage tanks, filtration
and handling equipment to meet the requirements of the gas turbines.

The Owner will provide a sufficient supply of industrial grade water to the plant
boundary. Contractor will provide a water treatment facility in the plant to insure
that the water injected into the gas turbines meets the GE water specifications.

The Owner will supply all concrete and re-bar for the construction of the plant.
Contractor will provide all civil designs and labor required to construct the plant.

The Contractor will provide all plant design engineering required for the civil
work, mechanical, electrical and plant control.

Contractor will provide technicians to provide startup and commissioning of the
plant.

1-1
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DERWICK

DERWICK ASSOCIATES CORP.

CVG / SIDOR

Pto Ordaz, Venezuela

Frame 7FA - 7TEA Power Plant “B”
Technical Scope Document

Section 2.0 Equipment List - Detailed Division of Responsibility between Owner

and Contractor:

Note: The Owner has purchased one (1) gas fueled GE Frame 7EA GTG with
associated facilities and one (1) dual fueled Frame 7FA GTG for this project.
These units and associated equipment are identified in the Table Below:

Material/Responsibility Qty
1

OWNER Provide
/CONTRACTOR Install
Electrical

N

Mechanical

RPRRPRRPRRPRRRRERRRRE

OWNER Provide
/CONTRACTOR Install

1Lot
1Lot

RPRRPRRPRRPRRRRERRRRE

[EEY

1 set
1 set

1 set
1 set

Description
GE Model 7121 Frame 7EA (60Hz) Gas Turbine Generator with Associated
Equipment as Coming From Southhaven Including:

PEEC Building

13.8 KV 5000 amp Gas Turbine Generator Breaker NEMA 3R
4160V 800 HP Starting Motor

480V GTG MCC

L.O. Cooler w/cooling water fin-fans (3-50hp) & water pumps (2- 75Hp)
Fuel Gas Check Meter

Fuel Gas Module/Purge Air

Fuel Gas Heater

Fuel Gas Filter/Coalescer

Demin Water Inject Pump 100 hp

Demin Water Filters

Duplex Liquid Fuel Pump Inject Skid w/filters and meter

Fogging Pump Skid

Inlet Air Fogging System

Dual Fueled GE Model Frame 7FA (60Hz) DLN Gas Turbine Generator
including Water Injection for NOX for liquid fuel with Associated Equipment —
See Details in Appendix

Hydrogen Bottles
CO2 Bottles
Inlet Air Filter Assembly with Evaporative Cooler
Fuel Gas Conditioning scrubber, separator-filter
Duplex Liquid Fuel Pump Injection Skid with Filters and Meter
L.O. Cooler w/ Fin Fan Cooling
Lubricating and Hydraulic System w/pumps, filters and coolers
Exhaust System Diffuser, expansion joint — no stack
Fire Protection System
Water Wash Cleaning System
Generator Start with load commutated inverter and isolation transformer
Hydrogen Cooled Generator including Generator Gas Coolers, LO Systems
Generator Excitation Systems, Static Components, Current & Voltage
Transformers
PEEC Modular Building with:
-Turbine Control Panels
- Local Operator Station
-Generator Protection Panel
- 24 VDC Batteries and Chargers
-125 VDC Batteries and Chargers
GTG Auxiliary Cooling System with fin-fans
Cooling Water Circulation Pumps
Fuel Gas Filters

1-3
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DERWICK ASSOCIATES CORP.

CVG / SIDOR

Pto Ordaz, Venezuela

Frame 7FA - 7TEA Power Plant “B”
Technical Scope Document

Material/Responsibility Qty

OWNER Will Provide
1 Lot
1 Lot
1 Lot
1 Lot
1 Lot
1 Lot
1 Lot
1 Lot
1 Lot

1Lot
1Lot
1 Lot
1Lot
| Lot
1 Lot
1 Lot

Contractor — ProEnergy
EPC Responsibility

Civil / Structural
1 Lot
1 Lot
1 Lot
| Lot
Buildings

PR R e

[EnY

Mechanical

[EnY

2 ea.

N
D
Q

NNNNRPNRRPRPRPRRPRREPRERNNRERPR

Description

Project Site free and clear of rock and ground water

Natural Gas Fuel Tie in Point at Plant Boundary with measurement

115 KV Utility connection immediately adjacent to Site Boundary

#2 Diesel Fuel Supply Tie in Point at Plant Boundary with measurement
Firewater supply (w/pumps) and feeder to site boundary

Fuel Gas, DFO and Water for commissioning and start up

Waste Water Disposal

Eight (8) Telephone Circuits to Project Site

Permits for Environmental, Transportation, Building, Construction,
Operations, etc.

Construction & Commissioning Water and 480V three phase power
Concrete and Rebar for foundations

Access Roads to site

Import Duties and Taxes

Construction lay down area (3 acres) within or adjacent to project site
Transportation of Owner Equipment from the US to Site

Removal of all unused building foundations, underground piping, etc. on the
proposed project site

Site will be designed by ProEnergy to be expandable to add an
additional Frame 7FA and to add combined cycle to the 7EA and 7FA’s
in the future

Site Preparation, Rough Grading, Excavation, and final grading
Plant Concrete Foundations (Owner to provide concrete and rebar)
Plant Paving, Gravel and Pads for Turbine and Generator

Basic Architectural Treatment and landscaping

Climitized Control Room and Office Building with attached Maintenance /
Warehouse Building

Fuel Gas Compressor Shed

Water Treatment — pumps Building

Fuel Treatment, pumps Shed and MCC Room

Guard House

Frame 7FA 55 Ft. tall Exhaust Stack with Silencing

Lube Oil Cooling water System for GTG including piping, pumps, etc.
100% Capacity Fuel Gas Compressors for 7FA

100% Capacity Fuel Gas Compressors for 7TEA

Raw water Storage Tank 500,000 gallon

100% Demin Water Forwarding Pumps

Demineralized Water Storage Tank, 500,000 Gallons

100% Demineralized Water Forwarding Pumps for Turbine Wash
Demineralized Water Injection Pumps NOx / Fogging

Oily Water Separator

Waste Oil Tank, 10,000 Gallon.

Waste Oil Delivery Pump

Waste Water Tank, 10,000 Gallon

Waste Water Delivery Pump

Instrument Air Package with two compressors, receiver, filters and dryer
Raw Liquid fuel storage tank, (500,000 gallons)

Liquid Fuel Transfer Pumps Fr 7EA — Fr 7FA

Treated Fuel Storage Tank (1,000,000 gallons)

Treated Liquid Fuel Forwarding Pumps Fr. 7EA — Fr. 7TFA
Natural Gas ESD Valves

Natural Gas Scrubbers
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CVG / SIDOR
Pto Ordaz, Venezuela
DERWICK Frame 7FA - 7TEA Power Plant “B”

DERWICK ASSOCIATES CORP. Technical Scope Document

Material/Responsibility Qty Description
Contractor (cont’d)
Mechanical
2 Fuel Gas Regulator Skids
Fr. 7FA Exhaust Stack Fuel Gas Heater

[EnY

Electrical
18KV/115KV 250MVA GSU 7FA Transformer
13.8KV/115KV 100MVA GSU 7EA Transformer
115KV SF6 Breakers
115KV Disconnect Switches
Dead End Tower
Lot 115KV Bus, Insulators, etc.
18 KV 8000 amp GTG Generator Breaker NEMA 3R Frame 7FA
18 KV Iso-Phase Buss — Fr 7FA
4160V / 480 V 1500 KVA Station Service Transformer
4160V / 480 V 1000 KVA Station Service Transformer
18 KV /4160 V 10,000 KVA Station Service Transformer
4160 V Distribution Switchgear
4.160 V MCC's Gas Compressors
480 V BOP MCC
480 V Distribution Board
Lot BOP 480 V /120 V Transformers, Lights, Panels etc.
UPS System for Control Room
Welding Receptacles
Plant Grounding Grid
1Lot Lightning Protection
1Lot Cathodic Protection for underground steel piping
1Lot Area Lighting

RPORRPNNNRPRRRPRRPRPRREPREPAWWRR

1&C
1Lot Plant Fiber Optic Communications System to Interconnect all DCS
Equipment

1Lot Plant Instrumentation
1 Plant DCS System

Construction
1Lot Construction Tools, Rental Equipment & Rental Cranes
1Lot Temporary Power Distribution
1Lot Local Subcontractor(s) Electrical & Mechanical Craft Labor
1Lot Transportation of all Contractor supplied BOP equipment
1Lot Construction Offices, Storage, Temporary Facilities and Utilities
1 Lot Lubricants, Chemicals, Filters, etc. for Plant Commissioning
1Lot Balance of Plant Start up and Commissioning Spare Parts

Engineering
1Lot Conceptual and Detail Design Engineering (Total Plant)

Project Management

1Lot Project Management with Scheduling, QA/QC, safety, and training
1Lot Plant Start-up, Commissioning and Testing
1Lot Overall Plant Training

Section 2.0 Scope of work & Equipment List Revision 1 February 2, 2010
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DERWICK ASSOCIATES CORP.

CVG / SIDOR

Pto Ordaz, Venezuela

Frame 7FA - 7TEA Power Plant “B”
Technical Scope Document

Section 3.0 Design Basis and Interconnect Points

3.1 Design Basis
Design Conditions

Site Elevation

Air Temperature, High

Air Temperature, Low
Design Temperature

Design Relative Humidity
Wind Speed

Gas Turbine Power

GTG Fuel Consumption Rate
GTG Liquid Fuel Consumption Rate
High Voltage Interconnect
Demin Water Storage
Instrument Air System

Waste Qil Storage

Waste Water Storage

Raw Water Storage

Raw DFO Storage

Treated Fuel Storage

3.2Interconnect Points

Natural Gas at min. 235 psig

Liquid Fuel

Battery limits

Plant Waste Water
Plant Waste Oil

115 KV

Telephone

Raw Water Supply
Sanitary Sewer
Raw/Firewater Supply

1-1

Simple Cycle 1 Fr 7FA and 1 Fr 7EA
(fogged)

100 ft. (30.5 m)

95°F (35°C)

60°F (15°C)

85°F (29.4°C)

75%

80 mph (53 km/hr)

250 MW (ISO)

61.07 MCFD Natural Gas

321 gpm

115 KV

500,000 Gallon SS Tank by Contractor
185 SCFM by Contractor

10,000 Gallons by Contractor

10,000 Gallons by Contractor

500,000 Gallon CS Tank by Contractor
500,000 Gallon CS Tank by Contractor
1,000,000 Gallon CS Tank by Contractor

Owner to provide interconnection point to the Plant Battery
Limits.
Owner to provide pipeline and measurement at Plant

Plant Battery Limits.

Plant Waste Oil Tank.

Dead End Tower at site boundary
Plant Battery Limits.

Plant Battery Limits.

Plant Septic System

Plant Battery Limits by Owner

Section 3.0 Design Basis and Interconnect Points
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DERWICK

DERWICK ASSOCIATES CORP.

CVG / SIDOR
Pto Ordaz, Venezuela
Frame 7FA - 7TEA Power Plant “B”

Technical Scope Document

Section 4: Plant Performance

Puerto Ordaz B
Simple Cycle
Site Elevation 100 Feet
Design Temperature 85F
Relative Humidity 75%
ID GTPRO 201 253 Average
(1) 7FA (1) 7EA Fogging Total
Liquid Gas Liquid Gas Liquid
Gas Fuel Fuel Fuel Fuel Fuel Fuel
Gross Power KW 161081 165707 78596 80465 | 239677 246172
Net Power KW 158521 163145 77423 79063 | 235944 242208
Aux & Losses KW 2559.9 2562 1173.5 1401.5 37334 3963.5
LHV Gross Heat Rate (BTU/kWh) 9516 9942 10612 11089 10064 10515.5
LHV Net Heat Rate (BTU/kWh) 9670 10098 10772 11286 10221 10692
LHV Gross Electric Eff % 35.86 34.32 32.16 30.77 34.01 32.55
LHV Net Electric Eff % 35.29 33.79 31.68 30.24 33.485 32.02
LHV Fuel (kBTU/h) 1532838 1647385 | 834030 892304 | 2366868 | 2539689
HHV Fuel (kBTU/h) 1697016 1754687 | 923361 950424 | 2620377 | 2705111
Fuel Gas (KPPH) 77.03 0 41.92 0 118.95 0
Fuel Gas (MMSCFD) 39.55 0.00 21.52 0.00 61.07 0.00
Liguid Fuel (KPPH) 0 90.04 0 48.77 0 138.81
Liguid Fuel (GPM) 0 208.17 0.00 112.76 0.00 320.93
Water for Nox (KPPH) 0 72.03 0 39.01 0 111.04
Water for Nox (GPM) 0.00 143.94 0.00 77.96 0.00 221.90
Evap Cooling / Fogging (KPPH) 5.25 5.25 3.47 3.47 8.71 8.71
Evap Cooling / Fogging (GPM) 10.5 10.5 6.9 6.9 17.4 17.4
GPM GPD (24) 3 Day 5 Day
RAW Water Total 306 441134 | 1323402 2205670
Demin Water Total 239 344636 | 1033908 1723179
Liquid Fuel Total 321 462136 | 1386409 2310682
7FA 7EA Total
Fuel Gas Total (MMSCFD) 39.55 21.52 61.07
1-1
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CVG / SIDOR
Pto Ordaz, Venezuela
DERWICK Frame 7FA - 7TEA Power Plant “B”

DERWICK ASSOCIATES CORP. TeChmcal Scope Document

Section 5: Plant Drawings

Plot Plan 1002-10-001 Sh 1

Process Flow Diagram 1002-50-001 Sh 1

Process Flow Diagram 1002-50-001 Sh 2

Process Flow Diagram 1002-50-001 Sh 3

One Line Diagram 1002-60-001 Sh 1

One Line Diagram 1002-60-001 Sh 2
1-1
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